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District Court of the United States, Northern Dis-

trict of California, Southern Division.
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No. 19,740—S.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SIGVARD B. JOHNSEN,
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PRAECIPE FOR TRANSCRIPT OF RECORD.
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*Page-number appearing at the foot of page of original certified
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In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

INDICTMENT.

At a stated term of said court begun and holden

in the City and County of San Francisco, within

and for the Southern Division of the Northern Dis-

trict of California, on the first Monday of March,

in the year of our Lord one thousand nine hundred

and twenty-eight, the Grand Jurors of the United

States of America, within and for the Division and

District aforesaid, on their oaths present

:

That on the 23d day of February, 1928, the

United States District Court for the Southern Divi-

sion of the Northern District of California, was

engaged in a courtroom in San Francisco, Califor-

nia, within the jurisdiction of said court, in the

trial of issues of fact raised under pleas to the

jurisdiction made by one Charles Hudson and

thirteen other persons to an indictment then pend-

ing in said court against them, numbered 16,647

in the records of said court; and Sigvard B. John-

sen, hereinafter called "defendant," then and there

took an oath before said Court that he, the said

defendant, would testify truly in said trial, and the

said Court then and there had competent authority

to administer the said oath and did administer it;

and there, on the 29th day of February, 1928, while

the said trial was still in progress in said court,

in said courtroom, the said defendant feloniously,
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wilfully and contrary to said oath, stated as a wit-

ness in the course of said trial certain matter, to

wit: ''No, it was not thought of," in answer to the

following question then and there propounded to

him, to wit: "But you didn't do it"; and the said

matter was then and there material to the said

issues, and he, said defendant, then and there did

not believe said matter, so stated by him as afore-

said, to be true, and the said matter was then and

there untrue.

SECOND COUNT.

And the Grand Jurors aforesaid, on their oaths

aforesaid do further present : [2]

That on the 23d day of February, 1928, the said

court, in said courtroom, was engaged in the trial

of said issues, and the said defendant then and there

took said oath, and the said court then and there had

competent authority to administer it and did ad-

minister it; and there, on the 6th day of March,

1928, while the said trial was still in progress in

said court, in said courtroom, within the jurisdic-

tion of said court, the said defendant feloniously,

wilfully and contrary to said oath, stated as a wit-

ness in the course of said trial certain matter, to

wit: "I only got that one radio bearing, which

came from three points, evidently," in answer to

the following question then and there propounded

to him, to wit: "How many radio bearings did you

get?" and the said matter was then and there ma-

terial to the said issues, and he, said defendant, then

and there did not believe said matter, so stated by
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him as aforesaid, to be true, and the said matter

was then and there untrue.

GEO. J. HATFIELD,
United States Attorney for the Northern District

of California.

[Endorsed] : A True Bill. J. T. Sergeant, Fore-

man Grand Jury. Presented in Open Court and

Ordered Filed June 27, 1928. Walter B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [3]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Wednesday, the 5th day of July, in

the year of our Lord one thousand nine hun-

dred and twenty-eight. Present: The Honor-

able FRANK H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—JULY 5, 1928—AR-
RAIGNMENT AND PLEA.

This case came on regularly for arraignment of

defendant, Sigvard B. Johnson, who was present

with his attorney, Edwin V. McKenzie, Esq. E. R.

Bonsall, Esq., Asst. U. S. Atty., was present for

and on behalf of United States. Defendant was
duly arraigned, stated true name to be as contained

in indictment, waived formal reading thereof, and
threupon plead "Not Guilty." Said defendant also
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presented and entered a plea of former conviction

and former jeopardy. [4]

[Title of Court and Cause.]

DEFENDANT'S PLEA OF FORMER CONVIC-
TION AND FORMER JEOPARDY.

Now comes the defendant above named and en-

ters this plea in bar to the accusation and indict-

ment in said cause:

(a) The defendant pleads that he has already

been convicted of the offense charged by a judg-

ment of the United States Coast Ouard Court in

and for the California Division, rendered at San

Francisco, California, on the 6th day of April, 1928,

which said judgment and the proceedings and find-

ings of said General Court were thereafter and on

April 23, 1928, approved and the sentence imposed

by said Court approved as modified by the Secretary

of the Treasury of the United States acting by and

through Honorable Seymour Lowman, Assistant

Secretary of the Treasury of the United States;

and that said sentence so imposed by said General

Court as modified by the said Secretary of the

Treasury of the United States in in process of exe-

cution and said judgment and sentence have not

since been modified nor appealed from and said

findings, sentence and judgment are final.

(b) The defendant pleads that he has been once

in jeopardy for the offense charged in that he has

been tried before a competent, lawfully constituted
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and existing court of the United States, to wit, a

General Court of the United States Coast Guard,

which said court convened at San Francisco, Cali-

fornia, commencing April 3, 1928, and which said

proceedings [5] terminated by an acquittal of

said defendant on certain specifications and the

conviction on others; that upon said conviction

judgment and sentence was rendered, which said

judgment and sentence were thereafter approved

by the Secretary of the Treasury of the United

States as modified, and which sentence is now in

process of execution and said judgment and sen-

tence have not since been modified nor appealed

from and said findings, sentence and judgment are

final.

(c) The defendant pleads that he has already

been acquitted of the offense charged in said in-

dictment by the judgment of the United States

Coast Guard Court in and for the California Divi-

sion, rendered at San Francisco, California, on the

6th day of April, 1928, which said judgment and

the proceedings and findings of said General Court

were thereafter and on April 23, 1928, approved

by the Secretary of the Treasury of the United

States, acting by and through Honorable Seymour

Lowman, Assistant Secretary of the Treasury of

the United States.

(d) That the defendant pleads that he has here-

tofore and already been once in jeopardy for the

offense charged in said indictment and that he has

already been convicted of a portion of said offense

and acquitted of a portion of said offense by a law-
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fully constituted and existing Court of the United

States, to wit, a General Court of the United States

Coast Guard, rendered at San Francisco, on the 6th

day of April, 1928, which said judgment and find-

ings were thereafter approved by the Secretary of

the Treasury of the United States, except as to the

punishment inflicted upon said defendant, which

punishment was approved as modified as herein-

after more particularly alleged.

That the defendant was placed on trial before

said court at said time and place upon the follow-

ing charge

:

"CHARGE AND SPECIFICATIONS PRE-
FERRED AGAINST CHIEF BOATSWAIN
SIGVARD JOHNSEN, U. S. COAST
GUARD, ATTACHED TO AND SERVING
AT [6] U. S. COAST GUARD SECTION
HASE ELEVEN, OAKLAND CALIFORNIA,
BY THE COMMANDER, CALIFORNIA,
DIVISION, U. S. COAST GUARD.

CHARGE.—SCANDALOUS CONDUCT TEND-
ING TO THE DESTRUCTION OF

GOOD MORALS.

Specification 1.—In that the Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, having on or about

February 29, 1928, been duly sworn as a witness

before the U. S. District Court, Northern District

of California, by the Clerk thereof, the said Court

being then convened and in session at the Federal
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Building, San Francisco, California, did wilfully

and contrary to said oath testify as follows, to wit:

'Mr. FAULKNER.—Q. But you didn't do

it? A. No, it was not thought of.

Q. You didn't think of it? A. No.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make statements under oath,

to wit: 'No it was not thought of and 'No,' which

were, at the time of making the same, known to

him the said Johnsen, to be false and misleading

and were made by him the said Johnsen with the

intent and purpose of defeating the ends of justice.

Specification 2.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, having on or about

March 6, 1928, been recalled as a witness before

the U. S. District Court, Northern District of Cali-

fornia, then convened and in session at the Federal

Building, San Francisco, California, and having

been duly warned that the oath previously taken

by him as a witness was still binding, did wilfully

and contrary to said oath testify as follows, to wit

:

'Mr. SHEETS.—Q. Will you relate to the

jury the circumstances surrounding the taking

of those radio bearings. Your testimony had

been very full and complete up to that point,

but that has been entirely omitted from your

testimony. Now I wish you to state fully all

of the facts and circumstances which you re-
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call [7] iu connection with the taking of

those bearings.

A. Well, shortly after I came alongside the

"Coal Harbor" and put Mr. Kipste aboard,

I told my radioman to try and get radio bear-

ings, but he was unable to get any radio bear-

ings and I did not get the radio bearings until

on my way in. I was starting in with the '

' Coal

Harbor," and I didn't consider them, I said:

"Well, hell, its too late to get them, they are

no good to me," and I rolled them up in my
hand and threw them overboard, and so I said

we didn't get them.'

And he, the said Johnsen, did, at the time and

place aforesaid by testifying as aforesaid, wilfully,

falsely and corruptly make a statement under oath,

to wit, 'and I didn't consider them,' which was, at

the time of making the same, known to him, the

said Johnsen, to be false and misleading, and was

made by him, the said Johnsen, with the intent and

J)urpose of defeating the ends of justice.

Specification 3.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, having, on or about

March 6, 1928, been recalled as a witness before

the U. S. District Court, Northern District of Cali-

fornia, then convened and in session at the Federal

Building, San Francisco, California, and having

been duly warned that the oath previously taken

by him as a witness was still binding, did wilfully

and contrary to said oath testify as follows, to wif

:
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'Mr. SHEETS.—Q. You got them after the

tow-in started?

A. Yes, but I didn't consider them any good

at all at that time, because I wanted them when

I requested them and I couldn't get them, and

I considered they were no good to me. I never

looked at them. They were written on a piece

of paper, and I just threw it overboard.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly [8] make a statement un-

der oath, to wit, 'I never looked at them,' which

was, at the time of making the same, known to him,

the said Johnsen to be false and misleading, anH

was made by him, the said Johnsen, with the intent

and purpose of defeating the ends of justice.

Specification 4.—In that Sigvard B. Johnsen,

now a chief boatswain U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, having on or about March

6, 1928, been recalled as a witness before the U. S.

District Court, Northern District of California,

then convened and in session at the Federal Build-

ing, San Francisco, California, and having been

duly warned that the oath previously taken By

him as a witness was still binding, did wilfully and

contrary to said oath testify as follows, to wit

:

'Mr. SHEETS.—Q|. Did you plot those

bearings, Mr. Johnsen? A. No.

Q. You did not lay them down at all ?

A. I didn't lay them down on the chart at
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all. I didn't consider them of any importance

to me at alL*

and he, the said Johnsen, did, at the time and place

aforesaid by testifying as aforesaid, wiKnlly, falsely

and corruptly make statements under oath, to wit,

'Xo' and 'I didn't lay them down on the chart at

all,' which were, at the time of making the same,

known to him, the said Johnsen, to be false and

misleading, and were made by him, the said John-

sen, with the intent and purpose of defeating the

ends of justice.

Specification 5.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, having on or about March

6, 1928, been recalled as a witness before the U. S.

District Court, Xorthem District of California,

then convened and in session at the Federal Build-

ing, San Francisco, CaUfornia, and having been

duly warned that the oath previously taken by him

was still binding, did wilfully and contrary to [9]

said oath, testify as follows, to wit:

•Mr. FAULKNER.—Q. What was the time

you pick for the first radio bearing?

A. I asked only for one radio bearing, and

that was shortly after I came alongside the

*'Coal Harbor" after putting Mr. Kipste

aboard, which was shortly after €>:30.

Q. How many radio bearings did you get?

A. I only got that one radio bearing, which

came from three points evidently.
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Q. You got two sets of radio bearings, didn't

youf A. Not to my knowledge.

Q. Didn't you get one at 7:20 and one at

6:30f A. I only got one.'

and lie, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully, falsely

and corruptly make statements under oath, to wit,

'I asked only for one radio bearing,' and 'I only

got that one radio bearing,' and 'Not to my knowl-

edge,' and 'I only got one,' which were, at the time

of makhig the same, known to him, the said John-

sen, to be false and misleading, and were made by

him, the said Johnsen, with the intent and purpose

of defeating the ends of justice.

Specitication G.—In that SigTard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard, Section Base

Eleven, at Oakland, California, having on or about

March 6, 1928, been recalled as a witness before the

U. S. District Court, Northern District of Califor-

nia, then convened and in session at the Federal

Building San Francisco, California, and having

been duly warned that the oath previously taken

by him was still binding, did wilfully and contrary

to said oath, testify as follows, to wit

:

'Mr. FAULKNER.—Q. You did not'^

A. No, I did not plot them.'

and he, the said Johnsen, did at the time and place

aforesaid by testifying as aforesaid, wilfully, falsely

and corruptly [10] make a statement under oath,

to wit, 'No, I did not plot them,' which was at the
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time of making the same, known to him, the said

Johnsen, to be false and misleading, and was made

by him, the said Johnsen, with the intent and pur-

pose of defeating the ends of justice.

Specification 7.—In that Sigvard B. Johnsen, now

a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, did, at various times during

the period from February 15, 1928, to March 6,

1928, while being examined by Assistant United

States Attorneys George Naus and Albert Sheets in

preparation for and prosecution of the trial of the

case in which the said Johnsen gave the testimony

quoted in the preceding specifications, inform the said

Assistant U. S. Attorneys that he, the said John-

sen, had not requested and not received radio bear-

ings of the U. S. Coast Guard Cutter 'Cahokia' on

the day of February 17, 1925, which statement was

wholly false and intended to deceive, as he, the said

Johnsen, well knew.

DETLEF F. A. de OTTE,
Captain, U. S. Coast Guard,

Commander, California Division,

U. S. Coast Guard."

That the said Court found the defendant guilty

as to Specifications 1, 3, 5 and 7, and the said Court

found the defendant not guilty as to specifications

2, 4 and 6, and that upon said findings of guilty of

said Specifications 1, 3 and 5 and 7 the said de-

fendant was sentenced to be suspended from duty

for a period of two years upon one-half of his duty
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pay ; and thereafter upon review of said proceedings

had by the Secretary of the Treasury of the United

States the following judgment was made and entered

upon the findings and decision of said General

Court, which said decision and the sentence im-

pos.s-ed therein as modified is now in process of

execution and said decision has been and now is

a final judgment in said cause that the said decision

of said Secretary of the Treasury of the United

States is in words and figures as follows, to wit

:

"April 23, 1928. [11]

"C. C. 4370.

"The proceedings and findings of a general court,

convened at the California Division, U. S. Coast

Guard, San Francisco, California, April 3, 1928, in

the case of Sigvard B. Johnsen, Chief Boatswain,

U. S. Coast Guard Section Base 11, are approved.

"This officer was brought to trial on a charge of

scandalous conduct tending to the destruction of

good morals, under seven specifications. Specifica-

tion 1 alleged the giving of false testimony while a

witness before the U. S. District Court for the

Northern District of California, February 29, 1928.

Specifications 2, 3, 4, 5 and 6 alleged the giving of

false testimony while a witness before the U. S.

District Court for the Northern District of Cali-

fornia, on March 6, 1928. Specification 7 alleged

that at various times between February 15, and

March 6, 1928, while being examined by two As-

sistant United States Attorneys, who were prepar-

ing a case for trial, he informed said attorneys that

he had neither requested nor received radio bear-
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ings of the U. S. Guard cutter 'CAHOKIA' on the

day of February 17, 1928, which statement was

wholly false and intended to deceive. The court

found specifications 1, 3, 5 and 7 proved, and specifi-

cations 2, 4 and 6 not proved, and the accused of the

charge gTiilty. He was sentenced to be suspended

from duty for a period of TWO (2) Years upon

half pay.

"There is no disposition on the part of the De-

partment to condone the offenses of which this officer

was found guilty, but the matter contained in the

record of testimony and in the recommendation for

clemency, unanimously signed by the members of the

court, as well as his long and faithful service iDrior

to the commission of these offenses, have been taken

into consideration. The sentence is approved, but

mitigated to the following

:

"To be suspended from duty for a period of six

months upon on-half duty pay.

"The Commander, California Division, U. S.

Coast Guard, is directed to cause the sentence, as

mitigated, to be carried into effect. The sentence

will become effective on the date of its [12] pro-

mulgation to this officer by the Commander, Cali-

fornia Division, U. S. Coast Guard.

"By direction of the Secretary.

"SEYMOUR LOWMAN,
"Assistant Secretary."

That it was within the power and jurisdiction of

said court under said charged specifications and

upon a finding of a verdict of guilty thereon to have
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inflicted upon this defendant imprisonment for a

period of not to exceed two years.

WHEREFORE, defendant prays this Honorable

Court that a decision be rendered upon the several

issues joined by this plea and that he be hence dis-

missed.

SIGVARD B. JOHNSEN,
Defendant.

EDWIN V. McKENZIE,
Attorney for Defendant.

Filed July 5, 1929. [13]

[Title of Court and Cause.]

PLAINTIFF'S DEMURRER TO DEFEND-
ANT'S PLEA OF FORMER CONVICTION
AND FORMER JEOPARDY.

And now comes the plaintiff and says that the

defendant's plea of former conviction and former

jeopardy, heretofore filed in this cause, is insuffi-

cient in law.
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WHEREFORE, plaiiitife prays judgment of re-

spondeat ouster.

GEO. J. HATFIELD.
GEO. J. HATFIELD,

United States Attorney.

GEORGE M. NAUS.
GEORGE M. NAUS,
Asst. United States Attorney.

JOSEPH L. SAVEENEY.
JOSEPH L. SWEENEY,
Asst. United States Attorney.

Filed December 1, 1928. [14]

At a stated term of the Southern Division of the

United States District Court for the North-

ern District of California, held at the court-

room thereof, in the City and County of San

Francisco, on Wednesday, the 23d day of Janu-

ary, in the year of our Lord one thousand nine

hundred and twenty-nine. Present: The Hon-

orable A. F. ST. SURE, District Judge.

[Title of Cause.]

MINUTES OF COURT—JANUARY 23. 1929—

ORDER SUSTAINING DEMURRER.

The demurrer of the United States to defendant's

plea of former conviction and former jeopardy,

heretofore heard and submitted, being now fully

considered, IT IS ORDERED that said demurrer be

and the same is hereby sustained. [15]
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At a stated term of the Southern Division of the

United States District Court for the North-

ern District of California, held at the court-

room thereof, in the City and County of San

Francisco, on Friday, the 25th day of January,

in the year of our Lord one thousand nine hun-

dred and twenty-nine. Present : The Honor-

able A. F. ST. SURE, District Judge.

[Title of Cause.]

MINUTES OF COURT—JANUARY 25, 1929—

ORDER PLACING CASE ON CALENDAR.

On motion of J. L. Sweeney, Esq., U. S. Atty.,

ordered case placed on calendar for Jan. 26, 1929, to

plead. [16]

At a stated term of the Southern Division of the

United States District Court for the North-

em District of California, held at the court-

room thereof, in the City and County of San

Francisco on Saturday the 26th day of January,

in the year of our Lord one thousand nine hun-

dred and twenty-nine. Present: The Honor-

orable A. F. ST. SURE, District Judge.
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[Title of Cause.]

MINUTES OF COURT—JANUARY 26, 1929—

ORDER SETTING CASE FOR TRIAL
(MARCH 19, 1929).

Defendant was present with Attorney, Reed M.

Clarke, Esq. Defendant was called to plead and

thereupon plead '^Not Guilty" to indictment. Or-

dered case set for Mar. 19, 1929, for trial. [17]

At a stated term of the Southern Division of the

United States District Court for the North-

ern District of California, held at the court-

room thereof, in the City and County of San

Francisco, on Tuesday, the 23d day of April,

in the year of our Lord one thousand nine hun-

dred and twenty-nine. Present: The Honor-

able A. F. ST. SURE, District Judge.

[Title of Cause.]

MINUTES OF COURT—APRIL 23, 1929—

TRIAL.

This case came on regularly this day for trial

of defendant, SigTard B. Johnson, who was present

with his attorneys. Reed M. Clarke, Esq., and Otto

C. Stelling, Esq. Geo. J. Hatfield, Esq., U. S.

Atty., and Miss E. M. Phillips and Jos. L. Sweeney,

Esq., Asst. U. S. Attys., were present for and on

behalf of United States.
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Upon the calling of the ease, all parties answering

ready for trial, the Court OEDERED that same

proceed and that the jury-box be filled from regu-

lar panel of trial jurors of this court. Accordingly,

the hereinafter named persons, having been duly

drawn by lot, sworn, examined and accepted, were

duly sworn as jurors to try the issues herein, viz.

:

R. G. Graven, F. D. Pelicano,

Hugo Arnstein, Charles Ratto,

Paul C. Wright, George A. Zimmermann,

Richard E. Miller, Chas. A. Stephens,

Robt. E. Norman, Urban Stewart,

M. S. Cowen, Foster G. Dyer.

Mr. Hatfield made statement to the Court and

jury as to the nature of the case and called Lyle S.

Morris as a witness on behalf of United States,

whereupon counsel for defendant [18] moved the

Court to instruct the jury to return a verdict of

not guilty, which motion the Court ordered denied,

and to which ruling of the Court an exception was

entered, and thereupon said witness was examined.

Mr. Hatfield then called certain other persons as

witnesses, each of whom was duly sworn and ex-

amined, to wit: Charles R. Gagan, James Wills,

Joseph H. Chadwick, T. H. Yansey, C. F. Howell

and Geo M. Naus. Certain exhibits were introduced

in evidence on behalf of United States, filed and

marked U. S. Exhibits Nos. 1, 2, 3, 4, 5. Case was

then rested on behalf of United States.

Counsel then moved the Court to instruct jury

to return verdict of not guilty, which motion the
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Court ordered denied and to which ruling of the

Court an exception was entered.

Counsel for defendant then called certain persons

as witnesses on behalf of defendant, each of whom
was duly sworn and examined, to wit: Sigvard B.

Johnson, F. G. Doge, L. C. Covell and F. L. Austin.

Certain exhibit was introduced in evidence on behalf

of defendant, filed and marked Defendant's Exhibit

''A." Case was then rested on behalf of defendant.

After admonishing the jury, the Court ordered

further trial continued to April 24, 1929, at 10 A. M.,

and that all parties be and appear accordingly.

[19]

At a stated term of the Southern Division of the

United States District Court for the North-

ern District of California, held at the court-

room thereof, in the City and County of San

Francisco, on Wednesday, the 24th day of

April, ,
in the year of our Lord one thou-

sand nine hundred and twenty-nine. Present:

The Honorable A. F. ST SURE, District Judge.

[Title of Cause.]

MINUTES OF C^OURT—APRIL 24, 1929^

TRIAL (RESUMED).

The trial of this case was this day resumed. The

jury, the attorneys, and the defendant were present

as heretofore. Case was argued by attorneys for

respective parties and submitted, whereupon the
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Court proceeded to instruct the jury herein, who,

after being so instructed, retired at 11 :30 A. M., to

deliberate upon a verdict.

Court ordered that U. S. Marshal furnish lunch

for twelve jurors and two bailiffs at expense of

United States.

Jury returned at 2 -.30 P. M., and upon being called

all twelve jurors answered to their names and were

found to be present, and in answer to question of the

Court stated they had agreed upon a verdict and

presented the following verdict which the Court or-

dered filed and spread upon the minutes, viz.

:

"We the Jury, find Sigvard B. Johnson, the de-

fendant at the bar, Guilty of the First Count, Guilty

on the Second Count. We the jury unanimously

recommend extreme leniency be granted above de-

fendant.

CHAS. A. STEPHENS,
Foreman." [20]

Defendant, thru his attorney, moved the Court

for a new trial and made a motion in arrest of Judg-

ment, which said motions the Court ordered denied.

Defendant, thru his attorney, then moved the

Court for probation, which said motion, after hear-

ing attorney, was ordered denied.

Defendant was then called for judgment, and no

sufficient cause having been shown why judgment

should not be pronounced, the Court ordered that

said defendant, SIGVARD B. JOHNSON, be im-

prisoned on the First Count of the indictment for

period of TWO (2) YEARS in a U. S. Penitentiary
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and pay a fine in the sum of ONE HUNDRED
($100.00) DOLLARS; on the Second Count of the

indictment that said defendant be imprisoned for

the period of TWO (2) YEARS and pay a fine in

sum of ONE HUNDRED ($100.00) DOLLARS,
said terms of imprisonment to run concurrentl}\

Ordered that defendant in default of payment of

said fines be further imprisoned until fine is paid

or he be otherwise discharged by due process of law
j

as detailed in Judgment Book. [21]

[Title of Court and Cause.]

VERDICT.

We, the jury, find Sigvard B. Johnson, the de-

fendant at the bar,

—

Guilty on the First Count.

Guilty on the Second Count.

CHAS. A. STEPHENS,
Foreman.

We, the jury, unanimously recommend extreme

leniency be granted above defendant.

Filed April 24, 1929. [22]
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In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

No. 19,740-S.

THE UNITED STATES OF AMERICA
vs.

SIGVARD B. JOHNSON.

JUDGMENT ON VERDICT OF GUILTY.

Conv. Violation Sec. 125, United States Criminal

Code.

Geo. J. Hatfield, E. B. Phillips, Jos. L. Sweeney,

United States Attorney, and the defendant with his

counsel came into court. The defendant was duly

informed by the Court of the nature of the indict-

ment filed on the 27th day of June, 1928, charging

him with the crime of Viol. Sec. 125, United States

Criminal Code; of his arraignment and plea of

Not Guilty ; of his trial and the verdict of the jury

on the 24th day of April, 1929, to wit:

We, the jury, find Sigvard B. Johnsen, the de-

fendant at the bar.

Guilty on the First Count.

Guilty on the Second Count.

CHAS. A. STEPHENS,
Foreman.

We the jury unanimously recommend extreme

leniency be granted above defendant.

The defendant was then asked if he had any legal
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cause to show why judgment should not be entered

herein and no sufficient cause being shown or ap-

pearing to the Court, and the Court having denied

a motion for new^ trial and a motion in arrest of

judgment; thereupon the Court rendered its judg-

ment ; THAT, WHEREAS, the said SIGVARD B.

JOHNSON having been duly convicted in this

court of the crime of Viol. Sec. 125, United States

Criminal Code.

IT IS THEREFORE ORDERED AND AD-
JUDGED that the said SIGVARD B. JOHNSON
on the First Count of the indictment be imprisoned

for the period of TWO (2) YEARS in a United

States Penitentiary and pay a fine in the sum of

ONE HUNDRED (100.00) DOLLARS; on the Sec-

ond Count that he be imprisoned for the period of

TWO (2) YEARS and pay a fine in the sum of

ONE HUNDRED (100.00) DOLLARS. Said terms

of imprisonment to run concurrently. FURTHER
ORDERED that in default of the payment of said

fine that said defendant be further imprisoned until

said fine be paid or until he be otherwise discharged

in due course of law.

Judgment entered this 24th day of April, A. D.

1929.

WALTER B. MALING,
Clerk.

By C. W. Calbreath,

Deputy Clerk. [23]
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[Title of Court and Cause.]

BILL OF EXCEPTIONS ON BEHALF OF THE
ABOVE-NAMED DEFENDANT SIGVARD
B. JOHNSEN, AND NOTICE OF PRESEN-
TATION THEREOF.

BE IT REMEMBERED, that heretofore, to wit,

on June 27, 1928, the Grand Jury of the United

States, in and for the Northern District of Cali-

fornia, Southern Division, First Division, did pre-

sent and return into and before the above-entitled

court its indictment against the above-named de-

fendant; that upon said day said indictment was

filed in said court, and numbered 19,740-S, as shown

by the records on file herein, and hereby made a

part hereof; said indictment charged perjury and

was and is in two counts; the first count charged,

in substance, that on February 23d, 1928, the United

States District Court at San Francisco was engaged

in the trial of a case, indictment No. 16,647, in which

John V. Lloyd, Charles Hudson and twelve others

as defendants had made pleas objecting to the juris-

diction of the Court to try them upon such pending-

indictment; that the defendant Johnson was called

as a witness in the case to testify, and in response to

a certain [24] question, "But you did not do it?"

answered ' * No, it was not thought of.
'

' It was and

is charged that the testimony was material, was
untrue, and that the witness when he so testified

did not believe it to be true. The second count

charged that at a later day, in the trial of the same
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case, that is, on March 6th, the witness was asked

the question "How many radio bearings did you

get?" and in reply answered "I only got that one

radio bearing, which came from three points evi-

dently." The indictment charged the materiality

and falsity of this testimony, and that the witness

when he so testified did not believe it was true;

that thereafter said defendant was duly arraigned

upon said indictment; that upon his said arraign-

ment on July 5, 1928, said defendant duly filed his

"Plea of Former Conviction and Former Jeop-

ardy,
'

' a copy of which is as follows

:

Now comes the defendant above named and enters

this plea in bar to the accusation and indictment in

said cause

:

(a) The defendant pleads that he has already

been convicted of the offense charged by a judgment

of the United States Coast Guard Court in and for

the California Division, rendered at San Francisco,

California, on the 6th day of April, 1928, which said

judgment and the proceedings and findings of said

General Court were thereafter and on April 23,

1928, approved and the sentence imposed by said

Court approved as modified by the Secretary of

the Treasury of the United States acting by and

through Honorable Seymour Lowman, Assistant

Secretary of the Treasury of the United States;

and that said sentence so imposed by said General

Court as modified by the said Secretary of the

Treasury of the United States is in process of exe-

cution and said judgment and sentence have not
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since been modified nor appealed from and said

findings, sentence and judgment are final.

(b) The defendant pleads that he has been

once in jeopardy for the offense charged in that he

has been tried before a competent, lawfully consti-

tuted and existing court of the United States, to-

wit, a General Court of the United States Coast

Guard, which said court convened at San Fran-

cisco, California, commencing April 3, 1928, and

which said proceedings terminated by an acquittal

of said defendant on certain specifications and the

conviction on others; that upon said conviction

judgment and sentence was rendered, which said

judgment and sentence were thereafter approved

by the Secretary of the Treasury of the United

States as modified, and which sentence is now in

process of execution and said judgment and sen-

tence have not since been modified nor appealed

from and said findings, sentence and judgment are

final. [25]

(c) The defendant pleads that he has already

been acquitted of the offense charged in said in-

dictment by the judgment of the United States

Coast Guard Court in and for the California Divi-

sion, rendered at San Francisco, California, on the

6th day of April, 1928, which said judgment and

the proceedings and findings of said General Court

were thereafter and on April 23, 1928, approved by

the Secretary of the Treasury of the United States,

acting by and through Honorable Seymour Low-
man, Assistant Secretary of the Treasury of the

United States.



30 Sigvard B. Johnsen vs.

(d) That the defendant pleads that he has here-

tofore and already been once in jeopardy for the

offense charged in said indictment and that he has

already been convicted of a portion of said offense

and acquitted of a portion of said offense by a law-

fully constituted and existing Court of the United

States, to-wit, a General Court of the United States

Coast Guard, rendered at San Francisco, on the 6th

day of April, 1928, which said judgment and find^

ings were thereafter approved by the Secretary of

the Treasury of the United States, except as to the

punishment inflicted upon said defendant, which

punishment was approved as modified as herein-

after more particularly alleged.

That the defendant was placed on trial before

said Court at said time and place upon the follow-

ing charge:

"CHARGE AND SPECIFICATIONS PRE-
FERRED AGAINST CHIEF BOATSWAIN
SIGVARD JOHNSEN, U. S. COAST
GUARD, ATTACHED TO AND SERVING
AT U. S. COAST GUARD SECTION BASE
ELEVEN, OAKLAND. CALIFORNIA, BY
THE C0M:MANDER, CALIFORNIA DIVI-

SION, U. S. COAST GUARD.

CHARGE.—SCANDALOUS CONDUCT TEND-
ING TO THE DESTRUCTION OF GOOD
MORALS.

Specification 1.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while so

serving at L". S. Coast Guard Section Base Eleven,
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at Oakland, California, having on or about Feb-

ruary 29, 1928, been duly sworn as a witness

before the U. S. District Court, Northern District

of California, by the clerk thereof, the said court

being then convened and in session at the Federal

Building, San Francisco, California, did wilfully

and contrary to said oath testify as follows, to wit:

'Mr. FAULKNER.—Q. But you didn't do

it?

No, it was not thought of.

Q. You didn't think of it? A. No.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make statements under oath,

to wit: 'No, it was not thought of and 'No,' which

were, at the time of making the same, known to

him, the said Johnsen, to be false and misleading,

and were made by him, the said Johnsen, with the

Latent and purpose of defeating the ends of justice.

Specification 2.—In that Sigvard B. Johnsen, now

a chief boatswain, U. S. Coast Gruard, while so serv-

ing at U. S. Coast Guard Section Base Eleven, at

Oakland, California, having on or [26] about

March 6, 1928, been recalled as a witness before the

U. S. District Court, Northern District of Califor-

nia, then convened and in session at the Federal

Building, San Francisco, California, and having

been duly warned that the oath previously taken

by him as a witness was still binding, did wilfully

and contrary to said oath testify as follows, to wit

:

'Mr. SHEETS.—Q. Will you relate to the
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jury the circumstances surrounding the taking

of those radio bearings? Your testimony had

been very full and complete up to that point,

but that has been entirely omitted from your

testimony. Now, I wish you to state fully

all of the facts and circumstances which you

recall in connection with the taking of those

bearings.

A. Well, shortly after I came alongside the

"Coal Harbor" and put Mr. Kipste aboard,

I told my radio man to try and get radio bear-

ings, but he W'as unable to get any radio bear-

ings, and I did not get the radio bearings

until on my w^ay in. I was starting in

with the "Coal Harbor," and I didn't consider

them, I said: "Well, hell, it's too late to get

them, they are no good to me," and I rolled

them up in my hand and threw them overboard,

and so I said we didn't get them.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly made a statement under oath,

to wit, 'and I didn't consider them,' which was, at

the time of making the same, known to him, the

said Johnsen, to be false and misleading, and was

made by him, the said Johnsen, with the intent and

purpose of defeating the ends of justice.

Specification 3.—In that Sigvard B. Johnsen,

Aow a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, having, on or about March
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6, 1928, been recalled as a witness before the U. S.

District Court, Northern District of California,

then convened and in session at the Federal Build-

ing, San Francisco, California, and having been

duly warned that the oath previously taken by

him as a witness was still binding, did wilfully and

contrary to said oath testify as follows, to wit:

'Mr. SHEETS.—Q. You got them after the

tow-in started?

A. Yes, but I didn't consider them any good

at all at that time, because I wanted them when

I requested them and I couldn't get them, and

I considered they were no good to me. I never

looked at them. They were written on a piece

of paper, and I just threw it overboard.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make a statement under oath,

to wit, 'never looked at them,' which was, at the

time of making the same, known to him, the said

Johnsen to be false and misleading, and was made
by him, the said Johnsen, with the intent and pur-

pose of defeating the ends of justice.

Specification 4.—In that Sigvard B. Johnsen, now

a chief boatswain U. S. Coast Gruard, while so serv-

ing at U. S. Coast Guard Section Base Eleven, at

Oakland, California, having on or about March
6, 1928, been recalled as a witness before the U. S.

[27] District Court, Northern District of Califor-

nia, then convened and in session at the Federal
Building, San Francisco, California, and having
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been duly warned that the oath previously taken by

him as a witness was still binding, did wilfully and

contrary to said oath testify as follows, to wit:

'Mr. SHEETS.—Qi. Did you plot those bear-

ings, Mr. Johnsen?

A. No.

Q. You did not lay them down at all?

A. I didn't lay them down on the chart at

all. I didn't consider them of any importance

to me at all.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make statements under oath,

to wit, 'No' and 'I didn't lay them down on the

chart at all,' which were, at the time of making the

same, known to him, the said Johnsen, to be false

and misleading, and were made by him, the said

Johnsen, with the intent and purpose of defeating

the ends of justice.

Specification 5.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, having on or about

March 6, 1928, been recalled as a witness before

the U. S. District Court, Northern District of Cali-

fornia, then convened and in session at the Federal

Building, San Francisco, California, and having

been duly warned that the oath previously taken by

him was still binding, did wilfully and contrary td

said oath, testify as follows, to wit:
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'Mr. FAULKNER.—Q. What was the time

you pick for the first radio bearing?

A. I asked only for one radio bearing, and

that was shortly after I came alongside the

"Coal Harbor," after putting Mr. Kipste

aboard, which was shortly after 6:30.

Q. How many radio bearings did you get!

A. I only got that one radio bearing, which

came from three points evidently.

Q. You got two sets of radio bearings, didn't

you? A. Not to my knowledge.

Q. Didn't you get one at 7:20 and one at

6:30? A. I only got one.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make statements under oath,

to wit, 'I asked only for one radio bearing,' and

'I only got that one radio bearing,' and 'Not

to my knowledge,' and 'I only got one,' which

were, at the time of making the same, known to

him, the said Johnsen, to be false and misleading,

and were made by him, the said Johnsen, with the

intent and purpose of defeating the ends of justice.

Specification 6.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, having on or

about March 6, 1928, been recalled as a witness

before the U. S. District Court, Northern District

of California, then convened and in session at the

Federal Building, San Francisco, California, and
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having been duly warned that the oath previously

taken by [28] him was still binding, did wilfully

and contrary to said oath, testify as follows, to wit

:

'Mr. FAULKNER.—Q. You did not?

A. No, I did not plot them.'

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully,

falsely and corruptly make a statement under oath,

to wit, 'No, I did not plot them,' which was at the

time of making the same, known to him, the said

Johnsen, to be false and misleading, and was made by

him, the said Johnsen, with the intent and purpose

of defeating the ends of justice.

Specification 7.—In that Sigvard B. Johnsen,

now a chief boatswain, U. S. Coast Guard, while

so serving at U. S. Coast Guard Section Base

Eleven, at Oakland, California, did, at various times

during the period from February 15, 1928, to March

6, 1928, while being examined by Assistant United

States Attorneys George Naus and Albert Sheets in

preparation for and prosecution of the trial of the

case in which the said Johnsen gave the testimony

quoted in the preceding specifications, inform the

said Assistant U. S. Attorneys that he, the said

Johnsen, had not requested and not received radio

bearings of the U. S. Coast Guard Cutter 'Cahokia'

on the day of February 17, 1925, which statement
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was wholly false and intended to deceive, as he, the

said Johnsen, well knew.

DETLEF F. A. de OTTE,

Captain, U. S. Coast Guard,

Commander, California Division,

U. S. Coast Guard."

That the said Court found the defendant guilty

as to Specifications 1, 3, 5 and 7, and the said Court

found the defendant not guilty as to specifications

2, 4 and 6, and that upon said findings of guilty of

said Specifications 1, 3 and 5 and 7 the said defend-

ant was sentenced to be suspended from duty for

a period of two years upon one-half of his duty pay

;

that thereafter upon review of said proceedings had

by the Secretary of the Treasury of the United

States the following judgment was made and en-

tered upon the findings and decision of said Gen-

eral Court, which said decision and the sentence

imposed therein as modified in now in process of

execution and said decision has been and now is a

final judgment in said cause; that the said decision

of said Secretary of the Treasury of the United

States is in words and figures as follows, to wit

:

"April 23, 1928.

"C. C. 4370.

"The proceedings and findings of a general court,

convened at the California Division, U. S. Coast

Guard, San Francisco, California, April 3, 1928, in

the case of Sig-vard B. Johnsen, Chief Boatswain,

U. S. Coast Guard Section Base 11, are approved.

"This officer was brought to trial on a charge of

scandalous conduct tending to the destruction of
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good morals, under [29] seven specifications.

Specification 1 alleged the giving of false testimony

while a witness before the U. S. District Court for

the Northern District of California, February 29,

1928. Specifications 2, 3, 4, 5 and 6 alleged the

giving of false testimony while a witness before the

U. S. District Court for the Northern District of

California, on March 6, 1928. Specification 7 al-

leged that at various times between February 15

and March 6, 1928, while being examined by two

Assistant United States Attorneys, who were pre-

paring a case for trial, he informed said attorneys

that he had neither requested nor received radio

bearings of the U. S. Coast Guard cutter 'Cahokia^

on the day of February 17, 1928, which statement

was wholly false and intended to deceive. The

Court found specifications 1, 3, 5 and 7 proved, and

specifications 2, 4, and 6 not proved, and the accused

of the charge guilty. He was sentenced to be sus-i

pended from duty for a period of two (2) years

upon half pay.

"There is no disposition on the part of the Depart-

ment to condone the offenses of which this officer

was found guilty, but the matters contained in the

record of testimony and in the recommendation for

clemency, unanimously signed by the members of

the court, as well as his long and faithful service

prior to the commission of these offenses, have been

taken into consideration. The sentence is approved,

but mitigated to the following:

"To be suspended from duty for a period of six

months upon one-half of his duty pay.
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''The Commander, California Division, U. S.

Coast Guard, is directed to cause the sentence, as

mitigated, to be carried into eifect. The sentence

will become effective on the date of its promulga-

tion to this officer by the Commander, California

Division, U. S. Coast Guard.

"By direction of the Secretary,

SEYMOUR LOWMAN,
Assistant Secretary.'*

That it was within the power and jurisdiction of

said Court under said charged specifications and

upon a finding of a verdict of guilty thereon to have

inflicted upon this defendant imprisonment for a

jDeriod of not to exceed two years.

WHEREFORE, defendant prays this Honorable

Court that a decision be rendered upon the several

issuecZ joined by this plea and that he be hence dis-

missed.

SIGVARD B. JOHNSEN,
Defendant.

That thereafter, to wit, on December 1, 1928, the

United States Attorney duly filed his demurrer to

said "Plea of Former Conviction and Former

Jeopardy," as shown by the records on file herein,

a copy of said demurrer being as follows : [30]

And now comes the plaintiff and says that the

defendant's plea of former conviction and former

jeopardy, heretofore filed in this cause, is insufficient

in law.

WHEREFORE, plaintiff prays judgment of re-

spondeat ouster.
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EXCEPTION No. 1.

That thereafter, to wit, on January 23, 1929, said

demurrer to said plea of former conviction and for-

mer jeopardy, was sustained, and the defendant

then and there duly noted his exception to the order

of the Court sustaining said demurrer to said plea

of former conviction and former jeopardy.

That thereafter, to wit, on January 26, 1929, said

defendant pleaded not guilty to said indictment, and

said case was continued to March 19, 1929, for trial.

AND BE IT FURTHER REMEMBERED, that

said action came on regularly for trial on April

23, 1929, before the Honorable A. F. St. Sure,

U. S. District Judge, the United States being rep-

resented by George J. Hatfield, Esq., U. S. Attor-

ney, and Miss Esther B. Phillips, Assistant U. S.

Attorney, and the said defendant being personally

present, and represented by Reed M. Clarke, Esq.

A jury was duly impaneled and sworn to try the

cause, and thereupon the following proceedings were

had:

Mr. HATFIELD.—May it please your Honor,

and Gentlemen of the Jury: I will briefly outline

the situation in this case, and what the Government

expects to prove.

We will expect to prove that, in accordance with

the allegations of the indictment, on the 23d day of

Februar}", 1928, there was being tried before Judge

Kerrigan and a jury, in a certain criminal action

brought against Captain Charles Hudson [31]

and thirteen other defendants, who constituted mem-

bers of the crew of the boat "Coal Harbor," a cer-
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tain issue raised by a plea to the jurisdiction; that

the particular issue raised by that plea was the lo-

cation of the "Coal Harbor" at the time of seizure

by the United States Coast Guard cutter "Caho-

kia," on the 17th of February, 1925; that the plea

being tried by the Court and the jury involved the

location of the "Coal Harbor" at the time of the

seizure, the plea resting upon the ground that the

*

' Coal Harbor, '

' at the time of the seizure, was more

than one hour's sailing distance from the nearest

American land, or farther than the distance that

could be traveled by a contact boat in that same

time; that at that hearing the defendant, Sigvard

B. Johnson, was produced by the Government as a

witness; that Sigvard B, Johnson was, at the time

of the seizure of the "Coal Harbor," the command-

ing officer of the Coast Guard cutter "Cahokia,"

which made the seizure; that on the 20th day of

February, 1928, in reply to questions on cross-exami-

nation by counsel representing the defendant, Sig-

vard B. Johnson testified that he had not asked

for or received any radio bearings; that that was

untrue, and that he knew at the time that it was

untrue, and that he had actually asked for and re-

ceived radio bearings.

We will further show that on the 6th day of

March, 1928, and still during the progress of the

trial, that Sigvard B. Johnson was again put upon

the stand by the Government, the United States At-

torney, a few minutes before, having learned for

the first time that Johnson had asked for and re-

ceived radio bearings upon that day, and that upon
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the stand at that time he testified that he had re-

ceived the radio bearings, but testified under cross-

examination again, by counsel for the defendant,

that he had only received one set of radio bearings,

whereas the truth is that he had received [32]

two sets of radio bearings, some forty or forty-five

minutes apart, and that that fact was well known

to him, and that the fact was false; and upon that

proof of fact, we will ask for a verdict of guilty at

your hands.

And thereupon the United States to maintain the

issues on its part to be maintained, called as a wit-

ness Lyle S. Morris.

TESTIMONY OF LYLE S. MORRIS, FOR THE
UNITED STATES.

LYLE S. MORRIS, a witness produced on behalf

of the L^nited States, being first duly sworn, testi-

fied in substance as follows:

Direct Examination.

(By Miss PHILLIPS.)

EXCEPTION No. 2.

Miss PHILLIPS.—Q. What is your business,

Mr. Morris?

Mr. CLARKE.—Just a moment. May I inter-

rupt at this time? May it please the Court, we

object to any testimony being given on the part of

the Government, and we ask that this jury at this

time be directed to return a verdict of not guilty,

upon the ground that this defendant is now twice
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placed in jeopardy for the same offense, having

been tried by a duly constituted court-martial, a

general court convened at the California Division,

United States Coast Guard, San Francisco, Cali-

fornia, which case was tried on or about April 3,

1928, and we offer at this time in evidence a car-

bon copy of the proceedings of that court-martial

—

pardon me, thanks to Mr. Hatfield, I have a cer-

tified copy, which we now offer in evidence, of the

proceedings of that court, showing an arraignment,

and showing a plea of guilty to certain specifica-

tions, showing further that a [33] sentence was

imposed by this court, and the sentence duly served.

We offer this in evidence at this time, and make

the motion that I have just outlined.

Mr. HATFIELD.—No objection to the admission

of the certified copy, your Honor.

The COURT.—Very well, let it be admitted in

evidence. The motions are denied.

(The document was marked Defendant's Exhibit

"A.")

(Said document is before the Circuit Court of

Appeals on stipulation and order of Court.)

Mr. CLARKE.—May we reserve an exception to

your Honor's ruling? I imagine both the motion

for the instructed verdict and the motion as to the

introduction of the evidence are denied?

The COURT.—Both are denied, and an exception

may be reserved.

WITNESS.—(Resuming.) I am Deputy Clerk

of the United States District Court for the North-
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ern District of California, and have been such since

1912. I am generally assigned as a courtroom

deputy in Judge Kerrigan's courtroom. Was a

deputy clerk in his courtroom during the year 1928,

in February and March, 1928.

Mr. CLARKE.—May I interrupt again, I may
shorten up the case. If you are expecting to prove

by Mr. Morris that the defendant was on trial at

that time I will so stipulate, and I will stipulate that

Mr. Morris was the Clerk of the Court.

The COURT.—And that the defendant was sworn

and testified?

Mr. CLARKE.—We will so stipulate.

The COURT.—Anything fuii:her you want to add

to that stipulation?

Miss PHILLIPS.—I would like to have the date,

if I may.

Mr. CLARKE.—I will stipulate to whatever dates

you state [34] are correct, Miss Phillips.

Miss PHILLIPS.—The trial began on February

23, I believe, and concluded March 7th, and it is

stipulated that the defendant John was sworn as

a witness on February 26th and testified on days

thereafter during the trial.

Mr. CLARKE.—So stipulated.

Mr. HATFIELD.—And that the dates charged

in the indictment are correct?

Mr. CLARKE.—So stipulated.

Miss PHILLIPS.—That is all, Mr. Morris.
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TESTIMONY OF CHAELES R. GAGAN, FOR
THE UNITED STATES.

CHARLES R. GAGAN, a witness produced on

behalf of the United States, being first duly sworn,

testified in substance as follows:

Direct Examination.

(By Miss PHILLIPS.)

EXCEPTION No. 3.

Miss PHILLIPS.—Q. Mr. Gagan, what is your

business %

A. Court reporter.

Q. Did you report the trial of the United States

Ys. John V. Lloyd, No. 16,647?

Mr. CLARKE.—Perhaps I can again shorten

the matter. We will stipulate that this gentleman

was the couii: reporter, that he need not produce

his original notes, and we will stipulate—I think

you have a transcript

—

Miss PHILLIPS.—Yes.

Mr. CLARKE.—^We will stipulate that it is a

true and [35] correct transcript of the testi-

mony taken at that time.

The COURT.—Yery well.

Miss PHILLIPS.—Thank you very much, Mr.

Clarke.

The COURT.—Let it be admitted in evidence

and deemed read in evidence.

Miss PHILLIPS.—I think it might be well to
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read at this time the particular part of the testi-

mori}^ charged, and then we can proceed.

The COURT.—You may.

Miss PHILLIPS.—Here is a copy of the first

testimony. This is in the cross-examination by the

defense counsel. This is testimony given on Feb-

ruary 29:

"Mr. FAULKNER.—Q. Was there any

other means, other than a /^.earing on the lights

on the Southeast Farallone, by which you could

have determined your exact position at the time

you sighted the 'Coal Harbor"? A. No.

Why couldn't you have gotten radio bearings

at that time?

A. I had no radio compass.

Q. You did not? A. No.

Q. Had you ever received radio bearings on

the 'Cahokia'?

A. I had.

Q. Had you received radio bearings on the

'Cahokia' within two days of the time you

seized the 'Coal Harbor'?

A. I don't remember.

Q. Did you not receive a radio compass bear-

ing on the 15th of February, when you were

out here near the 'Malahat'?

A. I don't remember.

Q. Will the log refresh your recollection?

A. No.

Q. Well, if it is in the log, does it mean that
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it happened? Did you get any radiograms on

the 17th of February'?

A. I did [36] get radiograms.

Q. When did you get them?

A. On the way in with the 'Coal Harbor.'

Q. What time did you first receive a radio-

gram? A. I don't remember.

Q. Do you have to have a radio compass to

get a bearing? A. Not necessarily.

Q. Then you could have gotten your bearing

from a radio station without a radio compass,

could you not A. I could.

Q. But you didn't do it?

A. No, it was not thought of.

Q. You didn't think of it? A. No."

The last two questions and answers are the par-

ticular ones charged in the first count.

As to the second count, this is on recross-exami-

nation, after certain admissions were made in court

by the United States Attorney, of which there will

be proof later:

"Mr. FAULKNER.—Q. What was the time

you pick for the first radio bearing?

A. I only asked for one radio bearing, and

that was shortly after I came alongside the

' Coal Harbor, ' after putting Mr. Kipste aboard,

which was shortly after 6 :30.

Q. How many radio bearings did you get?

A. I only got that one radio bearing, which

came from three points, evidently.

Q. You got two sets of radio bearings, didn't

you? A. Not to my knowledge.
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Q. Didn't you get one at 7:20 and one at

6:30? A. I got only one."

That is what is charged in the second count.

I offer at this time in evidence a certified copy

of the [37] indictment, and the plea to the ju-

risdiction, as showing the materiality of the testi-

mony which has just been read.

Mr. CLARKE.—Just a moment, we have no ob-

jection to the introduction of that, but, of course,

we will not stipulate that those portions of the tes-

timony are material.

Miss PHILLIPS.—Certainly, we understand

that, but you will stipulate that the testimony was

given, but you are not stipulating to the materiality

of it.

Mr. CLARKE.—Correct.

Miss PHILLIPS.—I am offering this under that

stijDulation.

Mr. CLARKE.—No objection to that, but we are

not stipulating as to the materiality.

Miss PHILLIPS.—That is understood.

(The document was marked U. S. Exhibit 1.)

Mr. HATFIELD.—The Government's answer to

the plea is not there.

Miss PHILLIPS.—The original record is on

file.

Mr. HATFIELD.—At this time we will offer in

evidence the answer of the Government to the plea

of jurisdiction.

Mr. CLARKE.—We have no objection to its

offer, may it please the Court, except that we ob-

ject to its materiality, and may we at this time make
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our objection clear? It is our contention that the

radio bearings which have been mentioned were so

imreliable that they could not have determined

jurisdiction; we expect to establish that by the

Government, or by a portion of the Government's

own testimony taken in this case, in which the tran-

script is offered; therefore, we cannot see where

the fact as to whether Mr. Johnson had received

radio bearings, or had not received radio bearings

is material as bearing on the issue of jurisdiction.

There is no evidence, may it please the Court, so

far as I know, in this [38] transcript of this

former case, that is, so far as I know, because I

have not read it all, that Boatswain Johnson plotted

the radio bearings. As a matter of fact, a portion

of the testimony which I have read, and which was

available to me, seems to me to indicate quite the

contrary, that the radio bearing was received so

late, and he so testified, that it was absolutely use-

less, and was thrown overboard. And when it was

plotted by one of the Government's witnesses it was

found that the ship, according to those radio bear-

ings, could be anywhere from 10 to 35 or 45 miles

at sea ; in other words, there was a discrepancy there

of some 25 or 35 miles, I am not positive which the

figure was. Therefore, we object to the introduc-

tion, on the ground that it does not tend to prove

the falsification of any material portion of the Gov-

ernment's case.

The COURT.—You want a ruling on that, of

course ?

Mr. CLARKE.—Yes.
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(Testimony of James Wills.)

The COURT.—The objection is overruled and an

exception noted.

Mr. CLARKE.—May we reserve an exception?

The COURT.—Yes.

TESTIMONY OF JAMES WILLS, FOR THE
UNITED STATES.

JAMES WILLS, a witness produced on behalf

of the United States, being first duly sworn, testi-

fied in substance as follows:

Direct Examination.

(By Mr. HATFIELD.)
I am a radio operator employed by the United

States Government in the United States Coast

Guard service, and have been in such service about

six years. Have been in the radio service the last

four and a half years. At present am chief radio-

man at Base 11 at Oakland. On February 17,

1925, I was radioman aboard the [39] "Caho-

kia," second-class. Since that time I have received

two promotions. On the 17th of February, 1925,

''Cahokia" was at sea. North Pacific Ocean, be-

tween Point Conception and Cape Blanco, and

about 6 o'clock on the night of February 17th, was

between Point Conception and Cape Blanco, off the

entrance of San Francisco. At that time we

sighted the "Coal Harbor." The commanding offi-

cer of the "Cahokia" was chief boatswain Johnson,

who was my superior, and I took orders from him
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in relation to the operation of the radio, the boat

being equipped with a radio, both sending and re-

ceiving. After sighting the ''Coal Harbor" boat-

swain Johnson gave me instructions with reference

to radio bearings. I think he was on the bridge at

the time. He did not send for me, I was on the

deck. Mr. Johnson and I, so far as I remember,

were the persons present. By "Mr. Johnson," I

mean the defendant Sigvard B. Johnson. He told

me to get a set of radio bearings. That was prob-

ably 6:10, or thereabouts. I called up Compass

Control Station at Point Montara and requested

bearings. Did not get any acknowledgment of my
request. I made several attempts, with no avail,

and finally shifted frequency and called the San

Francisco Naval Traffic station. Got a reply from

them, not immediately, but got a set eventually,

probably 40 or 50 minutes after my request. I

don't know whether I transcribed the first or sec-

ond set of bearings. As I received it, I did write

down the message on a piece of paper ; but that isn 't

what I mean by transcribing it; by transcribing it,

I would transcribe a message if I received a mes-

sage in a code and made it understandable to the

commanding officer. Received the message through

an ear phone; I don't remember, but I probably

took it down on a typewriter. I made an original

and one copy, by the use of carbon. Remember

that I got one of the two messages in code. Naval

compass code, don't remember whether it was the

first or second. [40] That required actual trans-
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lation by me, and in translating it I used the book

provided by the Bureau of Engineering; it is a

Naval compass code. This first set of bearings

that I received I delivered to the commanding offi-

cer, Sigvard B. Johnson. I took him one copy,

and delivered it to him on the bridge, aromid 7

o'clock. He took them and walked about the bridge

a bit. There was some conversation which I dis-

remember. After I suggested that I get another

set of bearings, he said, ''Go ahead." At that time

I saw a plat or map on the bridge of the region in

which we were navigating. There were rulers and

triangles up there. I don't remember whether,

after I delivered that message to Boatswain John-

son, I saw him doing any work on that plat or map
with those rulers or that ruler. After either the de-

livery of one set of bearings or the other, I saw him

working with those rulers on that plat, and with the

bearings in front of him on the paper that I handed

him. I cannot remember any part of that first con-

versation I had with Johnson at the time of the de-

livery of that first set of bearings. I don't remem-

ber whether he said anything about the fact that

the bearings were not any good. I am trying to

remember, but I am not particularly anxious to re-

member. As a matter of fact, if I can evade the

questions, I am going to do it. After I suggested

to Sigvard Johnson that I get a second set of bear-

ings, I left the bridge and went down to the radio

set, and called up Naval Traffic Station, at San

Francisco, and asked them to relay the answers of
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the radio compass station to me. Shortly after 7,

I got a second set of bearings, about five minutes

after I requested it. I transcribed or wrote down

that second set of bearings, probably with a type-

writer, and in duplicate, a carbon copy. Don't

know whether that second set was in Naval Code.

I decided a long time ago, I don't remember, that

I did not know whether it was the first or second

set that was in Naval code. I told you yesterday

[41] that I did not know which set it was that was

in Naval code. That second set of bearings, I gave

to the commanding officer, gave him one sheet of it

and kept one sheet, and by commanding officer I

mean Sigvard B. Johnson. He took it in his hand,

but I don't remember what he did with it, and he

said nothing, I don't think. I stayed on the bridge

that time a very short time. He probably said

something further. Don't remember whether I

suggested to him to get a third set of bearings.

EXCEPTION No. 4.

Q. Do you remember having in the statement to

me, made in reference to this case, told me that you

suggested to him getting a third set of bearings,

and he told you they were no good? A. Yes.

Q. You told me that, didn't you? A. Yes.

Q. Made the statement? A. Yes.

Q. Is that statement correct or incorrect?

A. That statement is correct.

Q. Now, which is the truth: Did he ask you to

get a third set of bearings, or didn't he ask you?

A. Just part of that statement is correct.
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Mr. CLARKE.—Again we renew our objection,

and assign as misconduct the attitude of the United

States Attorney in producing a Government wit-

ness here and attempting to impeach him without a

sufficient or proper foundation being laid, and we

object to the question as an attempt to impeach his

own witness.

Mr. HATFIELD.—I withdraw the last question.

The COURT.—The objection is overruled. It

seems to me, from the statement of this witness,

that he is an unwilling witness; his attitude on the

stand and the statements from his own lips show

that he is an unwilling witness. [42]

Mr. CLARKE.—But may it please the Court, I

was going to say if coimsel makes the statement

that he is an unwilling witness and desires to im-

peach him, we suggest that a proper and sufficient

foundation be laid.

The COURT.—Is there any objection that I have

not ruled on?

Mr. HATFIELD.—I have withdrawn that ques-

tion.

WITNESS.—(Resuming.) After delivering the

second set of radio bearings to Sigvard B. Johnson,

I did have further conversation with him with re-

lation to those bearings. It was probably that day

some time. I don't know whether it was that day

or the next day. It might have been the next day;

it might have been two and three days afterwards.

The "Cahokia" was landed already the next morn-

ing, I think, with the "Coal Harbor" in tow. It
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might have been after landing that I had this con-

versation which I am about to relate. I don't

know where that conversation was had; it was on

board the "Cahokia," and Sigvard Johnson was

present with me. Mr. Johnson just asked me for

my copies of the bearings. I obtained them and

gave them to him. I don't know what he did with

them and he did not explain. He did not at that

time tell me they were no good, nor afterwards.

He told me before they were no good; some time

during the time I received the first or second set

of bearings. He told me to forget about having

had received them. That was some time during

when I received both sets. I do not remember that

he told me that at the time when he asked for my
copies of the bearings. I am familiar with the

rules and regulations of the Coast Guard as they

existed at that time, [43]

EXCEPTION No. 5.

Q. And you are familiar with the rules as they

existed at that time'? A. Yes.

Q. I will show you this

—

Mr. CLARKE.—May I see that, Mr. Hatfield?

Mr. HATFIELD.—This is a certified copy. Any
objection to this?

Mr. CLARKE.—No objection.

Mr. HATFIELD.—I offer in evidence, your

Honor, a certified copy of the rules and regulations

of the Coast Guard, especially that portion of them

relative to the radio log, being sections 1480 to 1486,

inclusive.
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Mr. CLARKE.—We have no objection to the in-

troduction of this copy, except that we object to its

materiality on the same grounds as heretofore

stated.

The COURT.—Overruled, and an exception.

Mr. CLARKE.—We reserve an exception.

Mr. HATFIELD.—Q. You have seen these rules

and regulations before, haven't you?

A. Yes.

Q. You are familiar with these, are you?

A. Yes.

Q. And were familiar wdth them at that time,

were you? A. Yes.

Q. And know that these were the rules and regu-

lations? A. Yes.

Q. Did you keep a radio log on board the *'Ca-

hokia"? A. Yes.

(The document was marked U. S. Exhibit 2.)

Q. Did you enter upon that log the bearings,

either set that you received that day? A. No.

Q. Why?
A. Well, I usually left it to the end of the month

to do that.

WITNESS.— (Resuming.) I don't know, but I

should say I was [44] there on the "Cahokia"

about a month prior to the 17th of February.

Prior to that time I was on the "Shawnee." Cap-

tain Hall was commander. I did not make up my
radio log at the end of the month when I was in the

"Shawnee"; I made it up every day. After I was

on the "Cahokia," I was on the "Shawnee," and
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the "Tamaroa." The only boat that I have made

up the radio log at the end of the month was the

''Cahokia.''

EXCEPTION No. 6.

Q. In all your experience as a radio operator,

did you ever fail to enter any message that you

have received, other than those two sets of bear-

ings? A. No.

Mr. CLARKE.—Just a moment. I want to pre-

serve our rights in the record. We again object to

the question as leading, and cross-examination of

his ow^n witness, likew^ise an attempt to impeach his

own witness, and assign the same as misconduct,

and object to it on those grounds.

The COURT.—Objection overruled. Let it be

understood that the objection came before the an-

sw^er, and an exception.

Mr. CLARKE.—^And an exception may be re-

served I

The COURT.—Yes.
Mr. HATFIELD.—Q. You were familiar with

rule 1486 of the Coast Guard, requiring an entry to

be made in the radio log of the fact of the receipt

or transmission of each message from or to what

ship or station received or sent, and the serial num-

ber of each message sent—^you were familiar with

that rule at that time, weren't you?

A. Yes.

Q. And the fact that you failed to make that en-

try in that log on that day was because you were in
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the habit of making it up at the [45] end of the

month: Is that correct?

A. On that vessel, yes.

Q. On that vessel? A. Yes.

Q. Now, did you make up the radio log at the

end of the month? A. Yes.

Q. Did you put those messages in there?

A. No.

Q. Why didn't you?

A. I didn't have my copies.

Q. The copies had been given to Boatswain John-

son: Is that correct? A. Yes.

Mr. HATFIELD.—That is all.

Cross-examination.

(By Mr. CLAEKE.)
Possibly 30 minutes before I got the first request

from Mr. Johnson to obtain radio bearings after

contact with the "Coal Harbor." By contact, I

mean coming up alongside. I testified before a

general court convened at the California Division of

the United States Coast Guard, on April 3, 1928.

Q. I wiU ask you whether or not this question

was asked you and this answer was given by you

at that time.

Mr. HATFIELD.—What page?

Mr. CLARKE.—Page 15, question 16. I will go

back to question 15, to give you the context:

"15 Q. Who told you to get the radio bear-

ings? A. The commanding officer.
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16 Q. Relate the circumstances as near as

you can recollect them?

A. Upon making contact with the *Coal Har-

bor,' the commanding officer ordered me to ap-

ply to Point Montara, the Farallones, and

Point Reyes for a set of radio bearings, which

I did, and, due to the inferior receiving appa-

ratus on the 'Cahokia' at that time, I [46]

experienced difficulty in getting the first set

of bearings which were given to me in Navj^

code, vice San Francisco traffic station NPG;
and after receiving this set of bearings, I

brought them to the bridge, to Mr. Johnson,

and suggested getting another set, which he or-

dered me to do. After receiving the other set

of bearings, I also gave them to Mr. Johnson."

Was that question asked you and that answer

given by you at that time, Mr. Wills'?

A. Possibly.

Q. Of course, your recollection, I presume, was

somewhat fresher then, about a year ago, than it

is now, was it not? A. Yes.

Q. Then it might be possible, might it not, you

were mistaken just a moment ago, and that the first

time that you ever received a request from the com-

manding officer to get bearings was after you had

made contact with the "Coal Harbor"; that might

be correct, might it not?

A. It depends on the meaning of the word "con-

tact."
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Q. You were asked what you meant by making

contact, and you said coming up alongside of it.

A. In that statement, I mean at the time we

sighted the "Coal Harbor." I mean to let my an-

swer stand that I asked for a radio bearing about

30 minutes prior to coming up alongside of her.

After I applied for this first set of radio bearings,

it was 40 or 50 minutes before I received them. I

was then in the radio room. The ship was off San

Francisco. With relation to the "Coal Harbor," we

had not started to tow in. I do not believe we had

thrown aboard her yet; but we may have thrown a

line aboard; some difficulty was experienced get-

ting it, though.

Q. Would you say that the ship, at the time you

received it, was stationary, or approximately so, in

the water?

A. Pretty close. I do not remember whether

when I took this first set of bearings up to my com-

manding officer if he made any remark about their

not [47] being any good at that time.

Q. Again I call attention to your testimony,

given before the court-martial, and read from the

same page questions 17 and 18.

"17 Q. Then you first delivered one set, and

later on you delivered another ? A. Yes, sir.

18 Q. Did he plot either of those sets ?

A. Formerly, when I made my statement to

the U. S. Attorney, I declared that I saw Mr.

Johnson"

—
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I will withdraw that for a moment and will pass

to question 19

—

Mr. HATFIELD.—Go right ahead and read it.

Mr. CLARKE.—I was going to bring it in a lit-

tle later, but I will read it at this time and come

back to it.

Q. 'aSQ. Did he plot either of these sets?

A. Formerly, when I made my statement to

the U. S. Attorney, I declared that I saw Mr.

Johnson plot one set of the bearings, but since

that time I became convinced that it is very

possible he might have been doing something

else in the ordinary course of navigation.

19 Q. Did the commanding officer make any

comment relative to whether these bearings

were good or not ?

A. Yes, sir. He told me that they were not

any good."

Then what you mean is that after you delivered

the second set that was the first time that Mr. John-

son said the bearings were not any good?

A. Not necessarily.

Q. He might have said it before?

A. Yes. From my experience on the "Cahokia,"

I don't know whether those bearings were any

good. I knew those bearings at that time were not

reliable as they are to-day. They were carrying

about a two degree correction for variation of devi-

ation. It was about 10 minutes after I received the

first set of bearings when I received the second.

We had made contact with the ship at that time.
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I decoded one set of bearings, [48] but don't

know whether that was the first or the second.

Q. In other words, what I am getting at is, when

you received the first set you don't know whether

that was the bearing that you first requested, or

the bearing you afterwards requested—they might

have become reversed, isn't that correct?

A. They might have given me the same one twice,

for that matter, I don't know.

Q. They might have given you the same one

twice? A. Yes.

Q. They might also have done this, your ship is

moving, and when she is here you ask for a radio

bearing, you continue to move, and you ask for an-

other one, and after you had asked for this second

one and you got a response from one or the other

of those two messages, it might be a response to

either the two, might it not ? A. It is not likely.

Q. But it might have been?

A. It might have been, yes.

Q. You never saw Mr. Johnson plot these bear-

ings, either set, did you?

A. I don't know whether I did, or not.

Q. Let me again refer you to your testimony, if

I may, reading from page 16, questions 24 and 25;

I will ask you whether or not these questions were

asked you at the court-martial, on the date I have

mentioned to you, when you said your memory was

fresher

:
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'*24Q. Do you, or do you not, of your own

knowledge, know whether the commanding offi-

cer plotted these bearings? A. No, sir.

25 Q. You do not know of your own knowl-

edge? A. No, sir."

As a matter of fact, I don't know whether he

plotted them or not. I assimied he was plotting

bearings. I don't know whether I seen him do it

or not. Regardless of my testimony at the court-

martial I don't absolutely know. It is possible that

Mr. Johnson told me to get these bearings in code,

and that when I handed them to him decoded that

he told me to go back and get them in code, and

that [49] represented the second set. It is per-

fectly possible that I gave Johnson two different

sets of bearings when he thought it was two copies

of the same set. At the time that Mr. Johnson told

me that these bearings which I had handed him

were no good, I did not see him crumple the paper

up in his hand, nor say, "They are no good," nor

words to that effect, and throw it over the side.

Redirect Examination.

(By Mr. HATFIELD.)
It was last year, about April 3, 1928, when I tes-

tified before the court-martial, and my recollection

was fresher then than it is now. I had an inter-

view with you and made a statement on March 7,

1928, about a month before I went to the court-

martial. My memory was fresher then. At that

time that was the first story I told of the happen-

ings on board of the '^Cahokia." I was inter-
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viewed in your presence and in the presence of Cap-

tain Howell of the Coast Guard.

EXCEPTION No. 7.

Q. And at that time you were asked this ques-

tion: "Q. Did you ask for and receive radio bear-

ings on that date," and you answered "Yes, sir,

two separate sets"? Is that true? A. Yes.

Q. And at that time were you asked this question

:

"Q. Wlien did you receive the first set," and you

answered, "Just before making our lines fast to the

'Coal Harbor,' "

A. Possibly. That is not at variance with my
previous testimony.

Q. I am not asking you whether it is at variance.

That is 3^our signature do^Ti there, isn't it?

A. Yes.

Q. Did you make that statement, or not?

A. Yes.

Q. Now, make any explanation you want to.

[50]

Mr. HATFIELD.—Q. I am going to ask you

if you were asked this question:

"Q. At whose request did you ask for the

first set of bearings," and you answered, "Mr.

Johnson. '

'

Q. What did he tell you?

A. He told me to call up the compass station

and get some bearings.

Q. You got some bearings? A. Yes, sir."
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Q. Were those questions asked you, and those

answers given by you? A. Yes.

"Q'. What did you do with those bearings'?

A. Gave them to Mr. Johnson."

Were you asked that question, and did you give

that answer? A. Yes.

*'Q. What did he say?

A. After plotting them he told me they were

not satisfactory."

Did you make that answer at that time?

A. Yes. That does not mean that he plotted

them immediately.

Q. "Q. Did you see him plot them?

A. Yes, sir."

You made that statement on that date, didn't

you?

A. Yes. That statement may be inaccurate. I

may have thought he was plotting them, but I did

not know what he was plotting.

Q. You were the first person in that interview

to mention the idea of anybody plotting them,

weren't you?

A. Yes. You asked what he did with them.

Q. And you said that he plotted them?

A. And I assumed that he plotted them, certainly.

Q. You saw him working with the ruler on a

plat? A. On one of these sets, yes.

Q. After you had handed him the message and
when he had the message in front of him, you saw
him, did you ? A. Yes.

Qi. All right, I am going to ask you whether you
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were not asked these questions and did not give

these answers: [51]

**Q. Who plotted the bearings?

A. Mr. Johnson.

Q. Did you see him plot them? A. Yes."

Were you asked those questions, and did you give

those answers? A. Yes.

Q. *'Q. Do you know whether it made a

triangle, or whether it made a dot ?

A. It made a triangle, so far as I remember. '

'

You made that answer? A. Yes.

Q. You remember seeing that triangle on that

plat, don't you? A. Yes.

Mr. CLARK.—If your Honor please, of course

it is understood that our objection has gone to this

whole line of testimony, that it is an attempt to

impeach his own witness, and for that reason wholly

immaterial, irrelevant, and incompetent.

The COURT.—Your objection comes too late,

but I will allow it, and you may have an exception.

Mr. CLARKE.—Thank your Honor. I reserve

an exception.

Mr. HATFIELD.—Q. Now, that first set of

bearings that you received, after transcribing it on

a piece of paper, or writing it on a piece of paper,

you took that up and gave it to Boatswain John-

son; That is true, is it not? A. Yes.

Q. And you stayed up there on the bridge for sev-

eral minutes with him, and finally suggested, on ac-

count of his demeanor, or for some other reason,

that you get a second set of bearings ? A. Yes.
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Q. It was not until that time that you asked for

the second set of bearings, was it?

A. I do not think it was.

Q. Was it, or was it not"? A. I don't know.

Q. You don't know whether you asked for the

second set of bearings before or after you suggested

that you get the second set? A. No, I don't.

Q. In other words, you may have asked the Naval

station at San [52] Francisco to send you a sec-

ond set of bearings before you suggested to Boat-

swain Johnson that you get a second set: Is that

true? A. I might have.

Q. Well, now, how possible is that?

A. Very rare.

Q. You do not believe that is true, do you?

A. No, I do not.

Q. You believe that you asked for the second set

of bearings after you delivered the first set to Boat-

swain Johnson, and after you had suggested that

you get the second set: Isn't that true? A. Yes.

Q. You are pretty sure of it, aren't you?

A. Yes.

Q. When you say it is possible, you mean that

anything might be possible; that is about all you

do mean, is it not?

A. I mean I am protecting my own self.

Recross-examination.

(By Mr. CLAEK.)
I did not actually see Boatswain Johnson lay out

the point in accordance with the data that I had
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given him on these sheets of paper. This triangle

that I saw, was an absolute triangle. It was not

already on there at the time I brought these bear-

ings up. He did not tell me that that was a plot-

ting of my bearings. I don't know whether it was

a plotting of those bearings or not.

Further Redirect Examination.

(By Mr. HATFIELD.)
The time I delivered the first sheet of bearings

to Sigvard B. Johnson was about 7 o'clock, on the

17th of February, 1925. I do not think it was

dark. Don't remember whether I could see land

at that time; I could have if I looked around, I

supiDose.

Q. As a matter of fact, you couldn't see suffi-

ciently to take any bearings from the boat on the

points of land, could you ? A. I think so.

Q". By instruments ? A. I think so. [53]

Q. At seven o'clock at night, on the 17th of Feb-

ruary? A. I think so.

Q. You think so?

A. It was not so dark; there are lighthouses at

night, too.

Q. Did you see any lighthouse then?

A. No, I did not.

Further Recross-examination.

Mr. CLARKE.—Q. In other words, what you

mean is that even though it was dark, if it were pos-

sible to see a lighthouse whose location you knew
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you could calculate the position that your ship was

in by looking at that light: That is what you mean?

A. That light, or several others.

Q. That light or some other light? A. Yes.

Further Eedirect Examination.

(By Mr. HATFIELD.)
I am not a pretty good navigator, and don't

know very much about it. I don't know what was

the nearest lighthouse to the "Coal Harbor" on

that day; I suppose the Farallone Islands. I do

not know of any other lighthouse I could see at

that time; I did not look around; probably could

see Point Reyes. If we were south of the Faral-

lones we might also see lights in the south, Pidgeon

Point. I don't know if you could see Point Reyes

at that time, nor do I know how far Pidgeon Point

would be away to the south ; I think about 30 miles

from San Francisco. The Farallones are about

28 or 32 miles. At that time it is quite possible

that you could see Pidgeon Point, and that you

could also see the lighthouse up at Point Reyes.

I don't remember whether in all my experience on

board the Coast Guard boats that I have ever been

able to see all three lighthouses that I have men-

tioned at one time. [54]
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TESTIMONY OF JOSEPH H. CHADWICK,
FOR THE UNITED STATES.

JOSEPH H. CHADWICK, a witness produced

on behalf of the United States, being first duly

sworn, testified in substance as follows

:

Direct Examination.

(By Mr. HATFIELD.)
I am a Naval Officer, at the present time, district

communication officer and conunanding officer of

Naval radio facilities in the Twelfth Naval District,

and have been such since July, 1927. As such offi-

cer I have in my custody records of radio bearings

sent out from Montara, Bolinas, and Farallones.

I have record of the bearings sent out on the 17th

of February, 1925, to the steamer "Cahokia."

There were two sets of three bearings each. Mak-

ing an explanation of the method that would be

followed in sending the bearings, a ship offshore

in the vicinity of the entrance to San Francisco,

desiring to know their position, would caU up Radio

Compass station. Naval Radio Compass Station

Montara, Point Montara, and request him to send

them their position. They would say, "What is

my position?" That would be for the purpose

of giving the location from those three group sta-

tions, which we have here at the entrance to the

harbor; the other stations, Point Reyes and Faral-

lones, which are listening in continuously, would

hear this request for a bearing, and they would
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stand by. Montara then would send a message

back to the ship to go ahead, that means for him to

make some sort of a radio emission, which at that

time consisted of the letters "MO," and on that

emition, by means of a radio compass loop, the

three stations in the group would simultaneously

take a bearing of the radio emission coming from

the ship to each one of these stations, this bearing

being in degrees measured from zero to 360, that

is, north around to south, and back to [55]

north, again. Montara was the control station.

This station would co-ordinate the three stations

of the group, collect the bearings from the stations,

Farallones or Point Reyes, take the tree, their

own and those two, and plot them and transmit

them to the ship as their bearing from the three

different stations. The record shows that at 1845

on the 17th of February a bearing was taken of

the coast guard cutter "Cahokia," or a set of bear-

ings, I should say, three bearings; the bearings

of the
'

' Cahokia '

' at that time from Point Montara

radio compass station was 270.5 degrees; the bear-

ing from the Farallones radio compass station at

that time was 249.5 degrees, and the bearings from

Point Reyes compass station was 213.5 degrees.

That is the first, and this is the record of Point

Montara, the control station. That was at 6:45

P. M. 1845 indicates a 24-hour day beginning at

midnight. That was sent via the radio station at

San Francisco. The second set of bearings were

taken at 1926, which is 7:26 P. M., according to
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this record. These bearings were "Cahokia" bear-

ing 271 degrees from Point Montara. 251 from

the Farallones, and 216 from Point Eeyes. In

each instance XIJ means Point Montara radio

compass station. XPI means Xaval Radio Station,

FaraUone Islands. XLG means Xaval Radio Com-

pass Station, Point Reyes.

Q. Those letters or symbols to the right of DK 5,

ED 5. and CJ 5, is code meaning that 270.5, 249.5,

213.5 respectively: Is that correct?

A. That is the radio Xavy compass code group.

Q. What is the call XITV?
A. That was the caU sign of the Coast Guard

Cutter 'Xahokia."

Q. And ^^Sent X L H via X P G" ?

A. That means that it was sent from Point Mon-
tara through radio station at San Francisco.

Q. And "M 55-8 T X" means what ?

A. The "M 55'' means that it took 55 minutes to

effect delivery from the time of the calling up [56]

of the ''Cahokia." 'T X" is the call sign of the

operator on watch at the time.

Q. What does that **Note X X D'' mean?
A. The note ""X X D'' means in naval procedure

*'Your bearing from this station is so and so,"

followed by the code letter for the bearing, that

being naval procedure. It then went on to say,

*'Don't cancel this bearing." There is another note

that says, *'Navy bearing, unsawy it when he finally

got it. Delay due to ship's operator." That is

colloquial language of the operator, which means
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that he seut the bearing out iu this Navj' procedure^

and that the operator on the ''Cahokia," who per-

haps being unfamiliar with Navj' procedure, did

not exactly understand what the bearing was when

he got it, and that the delay therefor was chargeable

to him.

Q. Translate that second set of bearings.

A. The second set of bearings I have given.

Q. What does NHL mean?

A. That is Point Montara, giving the bearing

of the ship from him 271 degrees, NPI, Farallones,

giving the bearing of the ship from him 251 degrees,

NLG Point Eeyes, giving the bearing of the ship

from him 216 degrees. Call NITV is the call sign

of the '^Cahokia," "Sent NLH by NPG" means
that the bearings were sent from Point Montara

by radio station San Francisco, and ''M 10" means
ten minutes between the time of the request for

bearing and the delivery, and ''STX'' is the sign

of the operator who gave the bearing and trans-

mitted it.

Mr. HATFIELD.—I will offer in evidence these,

may it please your Honor.

Q. The records on the others are identical, are

they?

A. They are identical as to the material; there

are some variations in form and some of the notes

in there, but they are all identical as to form. [57]

Mr. CLARK.—I merely make the formal objec-

tion that they are immaterial, irrelevant, and in-

competent, and tending to prove or disprove no
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portion of the charge in this case, it being our con-

tention that these bearings are immaterial, and

we object on that ground.

The COUET.—Overruled.
Mr. CLARKE.—And we reserve an exception,

may it please the Court.

The COURT.—They may be admitted.

Mr. CLARKE.—Mr. Hatfield can put in t}i)e-

written copies. You do not need to keep the books.

Mr. HATFIELD.—All right. I don't know that

we have copies of these other records.

Mr. CLARKE.—All right ; I will stipulate if you

have not copies you can have them made and put

in the record.

Mr. HATFIELD.—All right.

Q. There is a note at the bottom of the second set,

there, what does that mean?

A. At the bottom of the second set ?

Q. Yes.

A. There is a note "Good Min," which means

that there was a good minimiun, that means a

good signal; and "Plot," means that the three bear-

ings plotted well on his chart.

Q. And "Note-que"?

A. And the last, "Note-que" means that the bear-

ing was sent in commercial procedure, rather than

in Naval procedure, as the first bearing had been.

Q. You are a graduate of Annapolis, are you?

A. Yes.

Mr. HATFIELD.—I take it that you will con-

cede that he is a competent plotter?
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Mr. CLARKE.—Yes.
Mr. HATFIELD.—Q. Have you made a plot of

the bearings that were sent and which you have

testified to? A. I have.

Q. Have you that plat present? A. Yes.

Q. By the way, Commander, at that time there

was a tolerance [58] which has been referred to

be Mr. Clarke, or a variance of two degrees, isn't

that true?

A. I should judge it was about that.

Q. As a matter of fact, it is customary, in the

state of the art or development of navigation by

radio bearings to have allowed tolerance at various

times: Isn't that true?

A. I understand that the Hydrographic Office

Publications at that time said that bearings might

be subject to an error of about two degrees.

Q. And has it ever been a higher error than that ?

A. Not that I know of. At the present it is much

lower.

Q. At the present it is much lower, but do you

know whether it was ever up to four degrees, or

not?

A. I do not recall. It is a matter of estimating

that.

Q. But you have plotted this showing the differ-

ent situations?

A. I have not made the tolerances, I have just

plotted the bearings as I took them out of the book.

There are two sets of three bearings each.

Mr. CLARKE.—Q. What is the scale, here?
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A. The scale is on the side, each minute is a mile.

Q. Each minute is a mile ? A. Yes.

Mr. HATFIELD.—Now, which one of those tri-

angles is the first?

A. The larger one is the first set, and the smaller

is the second set.

Q. The larger the first, and the smaller the sec-

ond? A. Yes.

Q. Are you familiar with that portion of the

ocean ?

A. I am familiar with it, I have been over it sev-

eral times.

Q. Have you ever taken any sights on land?

A. Yes.

Q. Could you tell whether or not at that place

it is possible at night to see the Farallone light-

house? A. If it is a clear night, yes.

Q. Would it also be possible to see Point Reyes

and Pidgeon Point [59] lighthouse?

A. I doubt if you could see Pidgeon Point; you

might see Point Reyes if it is Ught.

Q. Any other lighthouse that you could see?

A. Outside of the lightship—it depends on the

weather conditions entirely. You might possibly

see the lightship, but I doubt it. No, you could

not see the lightship. If it were a perfectly clear

night, you might see Point Reyes and the Faral-

lones.

Q. In other words, if it was perfectly clear

{here? A. Yes.
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Q. Which is rather an exceptional circumstance

in February, is it nof?

A. In San Francisco, yes.

Q. You could see two lights, possibly, but not

three? A. No, I think not.

Q. It would be necessary to see the three lights

in order to plot a triangle there ?

A. In order to plot a triangle, yes.

Q. As a matter of fact, if they saw three lights,

they would probably plot a point, wouldn't they?

A. If they were good navigators.

Mr. HATFIELD.—I will offer this plat in evi-

dence.

Mr. CLARKE.—No objection, except as to its

materiality, and we reserve an exception.

The COURT.—Overruled.
(The chart is marked U. S. Exhibit 3.)

Mr. HATFIELD.—Q. By the way, Commander,

so that the jury who may not be as good navigators

as you and myself, will you explain the theory of

these bearings to the jurors for the purpose of

locating the distance of the ship, or the position of

the ship?

A. As I explained in the first place, the ship

asks for a bearing, and the compass station listens,

and he makes a radio sound, transmits an emission.

Anybody who has a receiving set vsdth a loop on It

will know if you turn it around as I do here there

is a certain [60] place where that little loop on

your set will get a louder sound. That is a radio

compass pure and simple, there is nothing else to
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it. You get a position where you hear no sound,

which is the minimum, and on both sides of it you

hear a little sound, and you get in a position where

you hear minimum sound, and on both sides of

that you hear a lesser sound. Now, then by rotat-

ing this compass loop—we use the minimum as be-

ing clearer than the maximum—by radiating this

compass loop, which we have, to this point where

we hear no sound, if we get a little sound, we bisect

the sound on one side and on the other, and find

the place where, on our scale, where the minimum

or no sound comes in. Then, rotating that scale, it

gives the direction that that radio sound is coming

from, with reference to this point, the Farallone

Islands, up here ; a man with another compass radio

gets the direction with reference to that point.

Q. Where would that point be ?

A. That is Point Reyes, and down here is Point

Montara, the man there with another compass radio

gets the direction with reference to that point, all

three of them simultaneously, and he furnishes that

information to the operator on the ship in degrees

true, measured through the 360 degrees, and the

captain or navigating officer takes those bearings

and he draws lines from the place where the bear-

ing was taken to his ship, and this line runs this

way, and that line runs that way, and this other

line over in here runs that way, and for a perfect

condition those three lines must intersect at a poinf

;

however, you very rarely get a perfect condition;

so that you usually get a triangle of greater or
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less size. That triangle is a little smaller than that.

You will probably get some smaller than that, now-

adays.

Q. At that time, was that considered a pretty

fair triangle I

A. I think the smaller of the two was at that

time. The big one was not so much. [61]

Q. But it was of some value'?

A. It would depend on how much you knew about

where you were.

Q. It had some value, did if?

A. Yes. You never throw them away.

Q. You never throw them away? A. No.

Q. In other words, you never disregard them?

A. I should say not.

Q. As a matter of fact, if you could see a couple

of lighthouses at the time it would be of more value,

wouldn't it?

A. Absolutely, it could be checked.

Q. You would say that the information that was

sent was of some value in determining the location

of the ship at that time?

A. I think so, unless he had better navigation

data from observation right at that time.

Q. But it was of value?

A. Yes, it was of value.

Q. You would consider that as an expert on the

subject of navigation? A. Yes.
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Cross-examination.

(By Mr. CLARKE.)
I liave not a ruler with me that would give the

length of the size of these triangles.

Q. Of course, before I ask you that, if every-

thing were perfect, where those three lines inter-

sected exactly, you would get a dot.

A. If it were perfect, yes.

Q. You did not get a dot in this instance, but

you got a triangle'? A. Yes.

Q. Therefore, the ship could be anywhere within

that triangle? A. Yes.

Q. Would you give me the approximate size of

that triangle in miles f

A. The longest leg of that triangle is approxi-

mately eight miles; the other leg, I would say,

would be five to six miles; that is [62] the big-

gest triangle.

Q. Now, your smaller triangle.

A. The smaller triangle, the longest leg would

be—there are two legs almost the same length, which

would be about four or five miles, and the third

leg two or three miles.

Q. Two or three miles'? A. Yes.

Q. By the way, Mr. Chadwick, Mr. Hatfield

asked you a question which I think was perhaps

a little misleading, about these lighthouses, assima-

ing that you could see them, of course, if you are

out on a ship and could see only two lights, you

could calculate your position if you knew what

lights you were seeing, couldn't you?
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A. You could calculate it with reasonable ac-

curacy, but not absolutely accuracy.

Q. If you had three you could calculate it more

accurately, or if you could see four or five, or up

to any number, the more you would see the more

accurate you would be in calculating it, is that

what you mean?

A. If your navigation is right, three would give

you just as good a fix as four or five, unless there

was something wrong with the instrument.

Q. In other words, you make a three-point inter-

section? A. Yes.

Q. That is what you are trying to do with these

light objects'? A. Yes.

Q. If you were out there on this particular ship,

and you got that first set of bearings, giving you

that triangle with one leg eight miles, and the other

legs six, five, or four—I have forgotten which you

said—and that is all the date you had, you would

not know accurately where you were, would you?

A. You would not know exactly where you were.

Q. You would have an idea that you were within

a triangle that was [63] six miles on one leg,

four miles on another leg, and eight miles on the

hypotenuse, wouldn't you? A. Yes.

Q. That is the best information you would have,

assuming that you could not see any lights, or had
no other data out there?

A. Hardly the best, because the locus of all of

these triangles figures out three or four miles.

Q. I am referring to the first triangle.
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A. So am I.

Q. You would not consider that of any tremen-

dous value, standing by itself, would you?

A. It would depend on how much I knew where

I was.

Q. If you do not know?

A. If I did not know anything I would think it

was a lot of value.

Q. If you knew approximately how long it had

taken you to go from the Farallones to where you

were, would you consider that of much value, get-

ting a triangle of that size?

A. I don't think I understand the question.

Q. I will draw it, because I don't know much

about navigation. Now, this second message refers

to a position at least in time some time after the

first one, don't it?

A. Some time after the j)lotting of the first one,

yes.

Q. According to this data, I think you have a

copy with you— A. I know what it is.

Q. After the first request for data came in there

was a delay of 55 minutes before the bearing was

sent?

A. No, before the bearing was delivered.

Q. Before the bearing was delivered?

A. Yes.

Q. What do you mean by delivered, delivered to

the ship?

A. I mean by that that the radio compass station

got a receipt for it back from the ship.
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Q. In 55 minutes? A. Yes. [64]

Q. Does that 6:45 refer to the time of delivery,

or to the time of sending!

A. It was neither. It is the time that the bear-

ii^ was aetoaDy taken.

Q. I know, hot yon can tdl from these messages

how long after the first s^ was reeeived the second

set was reeeivedf

Jl Yon mean received on the "Cahokia" ?

Q. Yes.

A- I know the time—I should say they were

leeeiTed very dose together. Both of these bear-

ings, yon understand, were sent through the radio

station in San Frandseo, ^ddch is another station

fiwn these three eompass stations.

Q- That is a difterent station, entirdy ?

A. They were nnahle to make contact direct, due

to leeeiving diflBieulties, or something or another,

and Xhe-j ^-z -r

' liTered in San Francisco, and San

Frail > .
- T^ responsibilitT for deliverT to

the sL:]-.

O '7 "-.i this be a report of the lii-st position

X-: T~-T - A C-^ild which bet

A- X-:. 1 -. i-.: i— _- It could be.

Q. TTbyf

A. Tl-: -. -^ -. as it goes out, carries with it a

time - which indicates your bearing at such

a- n a time was so and so.

Q. Suppose the ship were standing stationary

—
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A. (Interrupting.) That does not make any dif-

ference.

Q. (Continuing.) —from 6:45 until 7:26, and

at 7 :26 sent in a request for another bearing.

A. We would send them the same bearing over

again, but with a different timing group on it.

Q. Even assuming that the instruments are as in-

accurate as the triangles show?

A. That has no bearing on it, whatsoever.

Q. The first time that you plotted this bearing

of this ship you got this big triangle that we have

been talking about? A. Yes.

Q. You have told me that the ship could be any-

where within that [65] triangle. A. Yes.

Q. Now, that shows some inaccuracy, at any rate,

of the instruments, does it not? A. Oh, yes.

Q. Now, suppose the ship stayed absolutely still

from 6 :45 until 7 :26, and sent in to another station

not in San Francisco and got a new set of bearings,

those might be just as inaccurate, might they not?

A. They might be.

Q. And you might get another triangle the same

size or a different size, or a different shape, might

you not?

A. Yes, but it would be in the same general lo-

cality.

Q. It would be in that locality of a triangle six

miles by four miles, couldn't it?

A. They would probably superimpose one upon

the other.
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Mr. HATFIELD.—Q. As a matter of fact, all

navigation is approximation, is it not?

A. All except celestial navigation is an approxi-

mation, unless your instruments are very accurate.

Q. I mean navigating by taking a sight on two

or three points is only an approximation?

A. A three point intersection is accurate, a two-

point intersection is an approximation.

Q. Let me ask you this question: Generally

speaking, your navigation is not perfect, is it?

A. No.

Q. Generally speaking, it is an approximation?

A. Yes.

Q. And that smaller triangle of the two, at that

time, was that considered as a sufficiently close

approxunation to be of value for the purpose of

determining location ?

A. Absolutely; I think in those days it would

have been a very good approximation of their posi-

tion. [66]

TESTIMONY OF T. H. YANCEY, FOR THE
UNITED STATES.

T. H. YANCEY, a witness produced on behalf of

the United States, being first duly sworn, testified

in substance as follows:

Direct Examination.

(By Mr. HATFIELD.)

EXCEPTION No. 8.

I am a radio operator, United States Navy, and
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have been such about 7 years. On the 17th of Feb-

ruary, 1925, I was stationed at Point Montara, Cali-

fornia.

Q. I will show you—^your Honor, I offer these

books in evidence. They were not marked when

Commander Chadwick testified, because we agreed

that we would substitute copies later on. I under-

stand that they are in evidence?

The COURT.—Do you wish them in evidence?

Mr. HATFIELD.—Yes.
The COURT.—You are going to withdraw them

right away, aren't you?

Mr. HATFIELD.—Not until copies are made.

The COURT.—You want those in evidence ?

Mr. HATFIELD.—I want those in evidence.

Mr. CLARKE.—May we make our usual objec-

tion, that they are immaterial, irrelevant, and in-

competent, tend to prove no issues in this case in

that the bearings that they seek to determine are

of no materiality in the matter.

The COURT.—Overruled. Exception.

Mr. CLARKE.—May we reserve an exception?

The COURT.—Let them be marked.

(U. S. Exhibit 4.) [67]

Mr. HATFIELD.—I will show you that book,

Government's Exhibit No. 4, which purports to be

the official record of radio bearings transmitted

from the Point Montara Station on the 17th of

February, 1925, and ask you if you know in whose

handwriting those records were kept.

A. This is kept in my own handwriting.
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Q. Were these records of actual messages sent

by you on that date? A. Yes.

Q. Did you, through the Naval radio station at

San Francisco, send any bearings to the ''Ca-

hokia"? A. Yes.

Q. How many*? A. Two bearings.

Q. Two sets of bearings ? A. Yes.

Q. Did you plot those bearings, yourself, at the

time?

A. Yes, I plotted them before I sent them.

Q. You plotted them before you sent them?

A. Yes.

Q. That was in your customary line of duty?

A. Yes.

Q. Did you find that they gave a pretty good lo-

cation on the ship, or not?

A. I was not satisfied with the first, that is, the

first bearing did not plot very well, but we for-

warded them just the same.

Q. And the second set?

A. And the second bearing was a good plot.

Q. By that you mean pretty definite location of

the ship? A. Yes..

Cross-examination.

(By Mr. CLARKE.)
I haven't any idea how good a plot was that sec-

ond one, nor what were the legs of the triangle in

miles. I did plot the triangle, but I could not esti-

mate it in miles. I don't remember the size of the

triangle, but I have a note here to the effect that
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it was a good plot. The only thing that makes me

think my plot was a good plot is my notes contained

in that book, and not from any independent recol-

lection I now have. My first plot was not a good

[68] plot; I am basing that statement on Com-

mander Chadwick's testimony. I have no recollec-

tion as to the results of my calculations made on

this particular day, of the size of that triangle, the

first one, nor of the second one. I could not say

how long a time elapsed between the sending of the

first bearings and my sending of the second bearings.

About 55 minutes elapsed from the time the first

bearings was requested and when it was received on

the ship. I don't know what time was the request

made for the first bearings received by me. We
have no record of that. I received a second request.

Some time subsequently to the deliA^ery of the first

set of bearings. Did not receive the second request

before I delivered the first bearings. According to

my calculations the ship was due west of Point

Montara, and the Farallones, which would put her

about between 25 and 40 miles, I could not say ex-

actly. It was 25 miles from Montara to the Faral-

lones, and she was a greater distance than twenty-

five miles.
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TESTIMONY OF C. F. HOWELL, FOR THE
UNITED STATES.

C. F. HOWELL, a witness produced on behalf

of the United States, being first duly sworn, testified

in substance as follows

:

Direct Examination.

(By Mr. HATFIELD.)
I am Commander in the United States Coast

Guard, and have been in the United States Coast

Guard 36 years in August. Am a graduate of An-
napolis

;
the Coast Guard Academy. I was directed

to attend the trial of the "Coal Harbor" trial, or

the trial of Captain Hudson and others, being the

case of U. S. vs. John Lloyd, et al., No. 16,647, upon
the files of the court of this district and division.

In the months of February and March, of 1928.

I know the defendant. Boatswain Sigvard B. John-
son. During the [69] preparation for that trial,

in reference to w^hether or not he received any
radio bearings, I had at least two conversations

with him. The first one was had the day I reported

to United States Attorney's office, February 15,

1928. That conversation was had in Room 315, in

this building. Mr. Naus, Mr. Sheets, Mr. John
Smith, special agent, Mr. Johnson and myself were
present.

EXCEPTION No. 9.

Q. WiU you just tell what that conversation was
that you had with him at that time?
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Mr. CLARKE.—Just a moment, your Honor; we

object to that question as wholly immaterial, irrele-

vant, and incompetent, tending neither to prove or

disprove any issue in this case. I call your Hon-

or's attention to the fact, in this regard, that this

defendant is charged with making certain state-

ments upon the witness-stand which are untrue;

whether or not he had a conversation with the wit-

ness on the stand concerning those statements before

or after they were made, we take it is entirely out-

side the issuance of this case.

The COURT.—If it was before, I think that is so,

is it not, Mr. Hatfield?

Mr. HATFIELD.—No, I think it goes to the

question of the wilfulness of the statements made

by Mr. Johnson. In that case, your Honor, Mr.

Johnson took the stand and testified in the first

instance that he had had no radio bearings, and he

had received no radio bearings, and subsequently

he took the stand and testified that he had received

no bearings, and subsequently he took the stand

and testified that he had received a set of radio

bearings, but only one set. Now, the question of

the intent with which he [70] made those decla-

rations, I think, is a question of materiality.

The COURT.—I think that is right.

Mr. HATFIELD.—It goes to the question of in-

tent. That is the purpose of the question.

Mr. CLARKE.—Would you mind, Mr. District

Attorney, asking the witness, regardless of the date
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that this conversation took place, in what stage of

the proceedings in the trial of the defendant?

Mr. HATFIELD.—Q. What stage in the pro-

ceedings of the trial was it, Captain Howell ?

A. It was in the preparation of the trial.

Q. Mr. Sheets, and Mr. Naus, and yourself, were

down there consulting with Mr. Johnson about the

preparation of that trial: Isn't that true?

A. Yes.

The COURT.—The objection is overruled and an

exception.

Mr. CLARKE.—Without questioning your Hon-
or's ruling, for the purpose of the record, may we,

in view of your Honor's remark a moment ago, call

attention to the fact that the gentleman on the stand

has testified that this conversation took place prior

to the trial.

The COURT.—Yes, just before the trial.

Mr. CLARKE.—For that reason, we renew our

objection, upon the same grounds, and may an ex-

ception be reserved, your Honor?

The COURT.—Yes.
Mr. HATFIELD.—Q. All right. Captain, relate

that conversation.

A. I asked Mr. Johnson if he had received radio

bearings, and he said that he had no radio compass,

and hence had received no bearings. I asked him
if he were a fool, or thought I was, as it was not

necessary to have a radio compass in order to get

bearings. [71] He replied that he forgot to ask

for one, he never thought of it.
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The COURT.—Q. Ask for what?

A. For radio bearing.

Mr. HATFIELD.—Q. When did you have the

next conversation "? Is that all of that conversation ?

A. With reference to that radio bearing, yes.

Q. When did you have the next conversation with

him relative to radio bearings?

The COURT.—It is understood that your objec-

tion goes to all of this testimony.

Mr. CLARKE.—May it be so understood, and

may our exception be reserved, as I presume your

Honor 's ruling will be the same ?

The COURT.—Yes.
A. It was during the course of the trial on March

6, 1928.

A. It was in the wdtness-room, outside of the

courtroom.

Q. Who was present?

A. Mr. Johnson and myself.

Q. Will you just tell us what the conversation

was?

A. About ten minutes before the Court was con-

vened, Mr. Naus informed me that Mr. Johnson

—

Mr. CLARKE.—Just a moment; may it please

the Court we certainly object to any testimony be-

tween Mr. Naus and the witness.

Mr. HATFIELD.—Q. Do not tell your conver-

sation with Mr. Naus, but tell your conversation

with Boatswain Johnson.

A. I went into the witness-room, and Mr. Johnson

was there, and I said, "You have denied that you
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took any radio bearings, and it is now reported that

the proof that you did take radio bearings is in the

possession of the defense." He said, "I did not

take any radio bearings." So I suggested that he

come through with any information he had on that

subject, and he said he had asked for one radio

bearing.

Q. And had received it?

A. And had received it. [72]

Q. Is that all of that conversation?

A. I said, "The defense claims that you asked

for two radio bearings, and received them," and he

said, "No."

Q. Then what did you do, what did you say to

him?

A. I said, "You probably have ruined the case,

and I will have to report this to the United States

Attorney."

Q. Then did you have any other conversation with

him, or was there any other conversation had with

him in your presence?

A. When I reported the confession of Mr. John-

son to you, there was conversation in my presence

in your office.

Q. Who was present?

A. Mr. Johnson, yourself, and myself.

Q. How long was that after the previous conver-

sation? A. Within five minutes.

Q. All right, what was that conversation?

Mr. CLARKE.—It is understood that our objec-
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tion goes to all of this, the same ruling and excep-

tion reserved?

The COURT.—Yes. Read the question.

(Last question repeated by the reporter.)

A. It was, in effect, the same as the one which

Mr. Johnson had with me in the witness-room; he

admitted that he had asked for and received a radio

bearing.

Mr. HATFIELD.—Q. Did you ever have any

other conversation with him, Captain? You heard

him testify at the time of the trial a few minutes

later?

A. Yes.

Q. That was in the course of the testimony that

has heretofore been given?

Mr. CLARKE.—We object to that as not the

best evidence ; the transcript has been introduced.

The COURT.—Yes.
Mr. HATFIELD.—I understood there was no

objection on [73] your part to the transcript.

Mr. CLARKE.—No, not at all, but I do not want

this gentleman to state his version of that testimony,

which has been transcribed by the official reporter.

Mr. HATFIELD.—Q. The record is the best evi-

dence, and that was his testimony that was read

here this morning: Is that correct. Captain?

Mr. CLARKE.—Just a moment, we renew our

objection.

The COURT.—That is merely identifying it.

Mr. HATFIELD.—That is all.
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Q. You heard him give the testimony that was

read here this morning? A. Yes.

Q. And when he came off the stand you placed

him under arrest, is that correct? A. Yes.

Q. And that led up to the court-martial proceed-

ings, which have been introduced here? A. Yes.

Cross-examination.

(By Mr. CLARKE.)
In the first conversation he told me that he

had calculated his position by dead reckoning.

He tigTired the ship, by dead reckoning, was

in the vicinity of the Farallones, I do not recall

the distance, about 6 to 8 miles. I do not recall that

in the second conversation he mentioned to me that

he had calculated his position by dead reckoning.

As I recall it, he said he did not use the radio bear-

ings.

Q. Didn't he go just a bit further, and didn't he

tell you that the reason that he did not use the

radio bearings was two-fold, first, that they came

too late, that they came after he had started to tow

in, and secondly that they were inaccurate, anyhow,

and that his experience had shown them to be ex-

tremely inaccurate, [74] or words to that effect.

A. I do not recall that.

To refresh your memory, didn't you say to him
in substance these words, "Johnson, why didn't

you use these radio bearings after you got them,"

and didn't he say to you, "Why, they came in so

late, and they were so inaccurate that I figured they
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were valueless, and I absolutely disregarded them."

Didn't he state in substance those facts to yovi?

A. His statement, as I recall it, was solely that

he did not use them.

TESTIMONY OF GEORGE M. NAUS, FOR THE
UNITED STATES.

GEORGE M. NAUS, a witness produced on be-

half of the United States, being first duly sworn,

testified in substance as follows:

Direct Examination.

(By Mr. HATFIELD.)
I am Chief Deputy United States Attorney, and

have been such since December 12, 1927. With Mr.

Sheets I had charge of the presentation of the Gov-

ernment's side of the "Coal Harbor" case, on the

issues raised by the plea of jurisdiction; the plea

to the jurisdiction, in substance, wdth the reply to

it, put in issue the position of the "Coal Harbor"

at sea at the time of her seizure by the "Cahokia,"

the plea claiming that the position at sea was such

as to put it beyond the outer limits of the treaty

with England, the reply to it claiming that it was

within the outer limits, and the issue turned upon

whether the "Coal Harbor" was inside or outside

the outer limits at the time of seizure. I was pres-

ent when the defendant Sigvard B. Johnson testi-

fied in the case; I was present at all testimony in

the case.
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Q. You were present at the time when he testified

on cross-examination by Mr. Faulkner, representing

the defendant, who raised the [75] plea to the

jurisdiction?

A. Both times he was cross-examined on that;

he was cross-examined first when he was first on the

stand in a day in February, and subsequently on

March 6 again cross-examined. I could not recall

definitely for how many days Mr. Johnson was on

the stand. He was first called as a witness by the

defendant; it being a plea to the jurisdiction, in-

stead of a criminal prosecution, the burden of proof

in the opening and closing was on the defendant,

and, as I recall it, Johnson was one of the first

witnesses they called, and after swearing him there

was some discussion as to whether or not they had

the right to call him as an adverse party, and Judge

Kerrigan ruled against them, so he gave no testi-

mony at that time. Later on, when they had con-

cluded their case, we put him on the stand this date

in February, the date mentioned in the first count

of the indictment; I am not sure whether his tes-

timony extended into a second day or not; he was

on the stand some considerable time. The later

time in March he was on the stand only a short

while, perhaps thirty or forty minutes at the most.

I was present at the time that he testified, under

cross-examination by Mr. Faulkner, that he had not

received any radio bearings, and that he had not

thought of them. Mr. Sheets and I in common,

Mr. Sheets doing most of the questioning, had fre-
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qiient conversations over a period of some days

before the trial began from time to time, and during

the course of the trial, I would say so many conver-

sations, it would be impossible to say how many.

EXCEPTION No. 10.

Q. At any of those times did you ask him about

radio bearings?

Mr. CLARKE.—Just a moment, I will object to

any testimony or any conversation that Mr. Naus

may have had with this defendant [76] as being

wholly immaterial, irrelevant, and incompetent,

upon the same grounds urged in my objection to the

testimony of the last witness, your Honor.

The COURT.—Yes, the objection will be over-

ruled.

Mr. CLARKE.—And an exception may be re-

served ?

The COURT.—Yes.
A. I had to do with at least two conversations

with Mr. Johnson about radio bearings; I had one

and listened in on the other one; the first one I

heard.

Q. When was the first one?

A. The first time I ever heard radio bearings

mentioned was on the day that Captain Howell ar-

rived to assist Mr. Sheets and myself in the prepa-

ration of the case.

Mr. CLARKE.—Without the necessity of my
interrupting, may it be understood that my objec-

tion goes to this entire line of testimony, and the
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or had he received any, and he said positively that

he had not received any, or asked for any. That

was not any more than fifteen minutes before we

subsequently that morning put him on the stand,

and he admitted having received one set of bearings.

Q. Have you had any conversation with him with

reference to the matter since that time ? A. One.

Qi. Where was that?

A. The only time that I can recall having seen

Johnson, that is subsequently, the first time I recall

having seen him, it was on the day of the Coast

Guard hearing—in the testimony this morning

that was fixed as April 3, 1928, and I assume that

was the approximate date—I was subpoenaed there

as a witness, and there was some recess taken in

the course of the morning, and Johnson was out in

the hall, and I was out in the hall waiting for the

Court to reconvene. Lieutenant Austin and two or

three others, we were just a little crowd, smoking,

and Johnson came up to me, and I have forgotten

how it started

—

Mr. CLARKE.—May it please the Court, we cer-

tainly object to any conversation held as late as

April, 1928, as having no bearing whatsoever upon

the issues in the case.

Mr. HATFIELD.—It is an admission by the

defendant.

The COURT.—Overruled.
Mr. CLARKE.—Let me make the further objec-

tion, for the sake of the record, that it is an at-
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tempt, if counsel is introducing this for the pur-

pose of showing an admission, an extrajudicial

statement of this defendant prior to the proof of

all of the elements of the corpus delicti, and I make

that statement in this [78] record, that it has not

as yet been shown that the radio bearing is a ma-

terial or was a material issue in the case in which

this defendant is alleged to have made the false

statement regarding the same.

The COURT.—OveriTiled.

Mr. CLARKE.—May we note an exception?

A. Johnson walked up to me and made some

comment in substance something like this, that this

seemed to be a pretty bad mess he was in, and I

said, "Yes, Johnson, it is," and I said, "I have

never been able to see why in the devil you did it,"

and he said, "I will tell you why I did it," he said,

"It was so long after 1925 that I thought the Navy
records were destroyed, and I thought no one would

find it out," and I walked away from him.

Cross-examination.

(By Mr. CLARKE.)
Mr. Sheets and I, together, were actively prose-

cuting that particular case, the "Coal Harbor" case.

Mr. Johnson had previously told me that he had

figured his position by dead reckoning. Johnson's

story to me, Mr. Clarke, was that at two P. M.

of that afternoon he had taken two sights on two

objects on land, one was New Year's Point and the

other, I think, was Pidgeon Point, that gave him
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a cross-bearing, and that calculated by dead reckon-

ing, from what he called the fix, that calculating

by dead reckoning, his speed, his log, his course,

that that put him somewhere between six and eight

miles from the nearest Farallones, either when he

sighted the ''Coal Harbor" or spoke her. After the

case blew up I had this radio bearing plotted. I

would have had them plotted immediately if I had

known of them in time to use in the case.

Q. Even if you had to have them plotted, and had

gotten the result [79] which was obtained, you

would not have considered those radio bearings as

controlling, would you?

A. You mean as absolutely controlling the case?

Q. I mean this, suppose that you had these bear-

ings plotted prior to the trial, or during the prog-

ress of the trial, and you got the triangle that you

did get, you would still have gone ahead with the

prosecution, would you not? A. I think so.

Q. And you would have relied, would you not,

upon Johnson's dead reckoning position, instead of

upon the radio bearings, wouldn't you?

A. I would have relied on all of the circumstances

of the case, including the dead reckoning, and the

radio bearings.

Q. But you would have attempted to minimize

the radio bearing position, and emphasize Johnson 's

dead reckoning position, wouldn't you?

A. Not at all.

Mr. HATFIELD.—Just a moment. I object to

this on the ground it is immaterial, irrelevant, and
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incompetent, your Honor; what Mr. Naus would or

would not have done I do not think is material on

this issue.

Mr. CLARKE.—I will connect it up in a minute.

A. No, Mr. Clarke

—

Mr. CLARKE.—Mr. Naus, let me ask you this

question

—

A. Just a minute.

Q. I thought you had finished.

A. I had not finished. Now, if you want me to,

I will.

Q. Certainly, I wish you would finish.

A. I would have attempted to reconcile them;

your question assumed that they could not be recon-

ciled. I did not consider them so.

Q. I will ask you, Mr. Naus, if during the court-

martial this question was not asked you and this

answer given. I am reading from [80] page 7.

A. I have read that, I will admit the whole thing.

Q. I want the jury to hear it, Mr. Naus, if you

please.

'*36Q. If the accused had admitted at first

that radio bearings had been taken, how could

that have changed the Government's easel

A. If he had admitted that at first, we would

at once have gotten the specific data concern-

ing radio bearings, and have submitted them

to the navigation experts assisting us, and

formed our judgment thereon, but I inclined to

,
believe that I would have gone right ahead with

1 the trial, attempting to sustain the six to eight
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miles based on Johnson's testimony, in view

of what I have since been informed concerning

the radio bearings."

Was that question asked you, and that answer

given by you?

A. Yes, and I say so now.

Q. You admit, don't you, that the radio bearing

places the ship how many miles at sea?

A. The radio bearings, the way I have them

plotted—I have them plotted differently than

plotted here on the stand to-day. From some

source, I have forgotten where, I heard that at

that time, the Navy suggested, or someone suggested

that a tolerance of two degrees each way should be

used as a matter of safety in navigation, so I had

those plottings made producing these triangles, and

I took the maximum and minimum of those.

Q. The minimum on those was 15 miles at sea

and the maximum was 35 miles, was it not?

A. That is my recollection, allowing the two de-

grees each way. Now, if those two figures had been

the limit, the minimum would have been higher and

the maximum smaller; what it w^ould have been I

could not say, I do not recall.

Q. You would, however, in prosecuting that case,

have used, of course, your utmost endeavors to sus-

tain Mr. Johnson's calculation of his position of

six to eight miles, wouldn't you?

A. Yes, because I consider that his testimony as

to dead reckoning could [81] be reconciled with
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those radio bearings. It was not the inconsistency

between them that blew up our case, it was John-

son's ruining himself as a witness who was entitled

to credibility. We could not go to the juiy with

an admitted liar.

TESTIMONY OF ALBERT M. SHEETS, FOR
THE UXITED STATES.

ALBERT M. SHEETS, a witness produced on
behalf of the United States, being first duly sworn,

testified in substance as follows:

Direct Examination.

(By Mr. HATFIELD.)
Mr. HATFIELD.—This is merely corroborative

testimony, your Honor.

Mr. CLARKE.—We will stipulate that he will

testify substantially the same as the preceding wit-

ness, if that is satisfactory.

Mr. HATFIELD.—All right. That is satisfac-

tory. I find that the amended answer that was in-

troduced this morning was not marked. May it

be marked?

The COURT.—Let it be marked.

Mr. CLARKE.—Subject to our objection.

The COURT.—Subject to the objection that Mr.
Clarke has heretofore made.

Mr. HATFIELD.—I have a copy here, but it?

has not got the signature.
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Mr. CLARKE.—I do not make any technical ob-

jection to the copy.

(The document was marked U. S. Exhibit 5.)

Mr. HATFIELD.—The Govermnent rests, your

Honor. [82]

EXCEPTION No. 11.

Mr. CLARKE.—At this time, may it please the

Court, we ask that the jury be instructed to return

a verdict of not guilty in favor of this defendant

upon the following grounds

:

First, we renew the motion heretofore ruled on

by your Honor, namely, the plea of once in jeop-

ardy. We submit at this time the record of the

court-martial. If your Honor desires authorities,

we will gladly submit those, although your Honor

has already ruled upon that.

We also, may it please the Court, move for an

instructed verdict of not guilty upon the ground

that the Government has failed to prove, first, that

the statements attributed to having been made by

Mr. Johnson on the stand as being untrue were not

material to the issues involved in that case. In

this respect, we particularly call your Honor's at-

tention to the testimony of the witness who has just

testified, Mr. Naus, who testified at the court-mar-

tial, and who reiterated here that even though Mr.

Johnson had stated that he had testified that he

had received radio bearings, that that would not

have affected the Government's case, he would have

gone right ahead, straight ahead and prosecuted it.
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We submit, may it please the Court, that there is

no direct testimony here showing that these state-

ments attributed to this defendant were material

to the issues there involved. There is no testimony

here to motive. There are no facts adduced here

by which motive could be possibly, to my mind at

least, inferred, and I submit, may it please the

Court, that in passing upon the question whether

there has been any wilful violation, which is a

matter of law, I take it at this stage of the proceed-

ings your Honor must have some facts before you

wherein you can infer a [83] motive, wherein

you can infer that this was done wilfully and know-

ingly. As a matter of fact, the testimony, appar-

ently, shows that Mr. Johnson—I am referring now

to testimony of the young man, I do not recall his

name, the radioman, who was on the stand this morn-

ing, that Johnson, although requesting radio bear-

ings, said when they were received that they were

worthless, and that they were not used, and there is

no testimony that they were even plotted. Coupling

that with the testimony of the navigation expert

who was on this morning, who placed them in these

large triangles, coupling that, again, with the testi-

mony given by these various gentlemen who hear this

conversation, and Johnson's testimony that he did

not use them because they came too late, and they

were, therefore, useless, I submit if that testimony

had been given in the case, certainly the Court would

be justified, and certainly the jury would be justified

and probably the district attorney justified in dis-

regarding that portion of the testimony as having
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no bearing- whatsoever on the position of the ship,

and they would be compelled, as Mr. Naus says, to

rely particularly upon the position of the ship as

believed by Mr. Johnson to be correct, when cal-

culated by dead reckoning. We submit to your

Honor at this state of the proceedings that it con-

clusively follows that we are entitled to an in-

structed verdict at your Honor's hands, instructing

this jury at this time to return a verdict of not

guilty.

The COURT.—I will reserve my ruling. We will

take a recess now of ten minutes.

(After recess.)

The COURT.—Let the motion made by Mr.

Clarke be denied, and an exception noted.

Mr. CLARKE.—We reserve an exception. [84]

TESTIMONY OF SIOVARD B. JOHNSON. IN

HIS OWN DEFENSE.

Direct Examination.

(By Mr. CLARKE.)
I live in Alameda, California. I am Chief Boat-

swain, L^nited States Coast Guard, and have been

coimected with the United States Coast Guard 24

years the 1st of June. Have been Chief Boatswain

since the rating was created in 1924. I was in com-

mand of the "Cahokia" on this day that we have

been talking about. I testified on the ''Coal Har-

bor" case. On the particular day when the *'Ca-

hokia'' spoke the "Coal Harbor" I requested radio

bearings. I do not recall the exact time, now; I
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have been in a haze for the last year or so, now.

Before I asked for these radio bearings, I had cal-

culated my position by dead reckoning. I got a

position in the afternoon, approximately at two

P. M., and I steered certain courses and distances,

until the ''Coal Harbor" was sighted. I calculated

my position from the position I got at 2 o'clock,

jdIus my courses and speed from 2 o'clock up to

the time I sighted the ''Coal Harbor.'' That is

what is called dead reckoning. I don't remember

exactly, but that placed me approximately between

6 and 8 miles off land. It was quite some time

after I requested these radio bearings before I re-

ceived them; I had the fix of the "Coal Harbor"

and was towing her in, if my memory does not

fail me. As near as I can recall, I had started to

tow in, and by towing in I mean by that I had the

*'Coal Harbor" in tow and had started for San

Francisco with it. I had started the tow-in before

I had received these radio bearings. When Mr.

Wills, who was the radio operator at that time,

handed me this radio bearing, my recollection is not

right clear now on that point, but, if am-thing, 1

have a slight recollection that I kind of ba?led him

out because he was so late in receiving them. Sort

of ba/led him out, he was so late [85] in receiving

them; and, if my recollection is not wrong, he had

them in plain language, and I did not want the

radio bearing in plain language ; t wanted it in code.

Because when officers are cruising and watching

the rum runners like we were, we didn't want to



110 Sigvard B. Johnsen vs.

(Testimony of Sigvard B. Johnson.)

work and give them our position in plain language

;

because they would know where we were, and we

always used our own code, and I did not want it in

plain language. In other words, I wanted the radio

bearing in code; so that other rum rimnei-s that I

might pick up or be looking for would not know

our position. I did not use these radio bearings

and I did not plot them. I threw them overboard

on my way in. I don't remember requesting any

second set of radio bearings. I don't remember

getting more than one set. I did not plot any, at

all. I did not get the radio bearings when I wanted

them, and I did not consider them of any value td

me, at all.

Q. Did you consider that your position, as calcu-

lated by your dead reckoning, was more accurate

than any position that could be given you by a

radio bearing, that was as late as this one was?

A. I did at that time, because I got a fix at two

P. M. in the afternoon, and this was after six in

the evening when I sighted the "Coal Harbor."

Q. As a navigator, did you consider this radio

bearing of any value, whatsoever?

A. I do some times.

Q. I say, did you at this particular time ?

A. No.

Q. Why, Mr. Johnson, on the first time that you

testified, in the "Coal Harbor" case, did you first

tell the district attorney and the jury, if they were

present, that you did not get the radio bearings f
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A. I had not used the radio bearings, and I did

not believe the radio bearings was of any importance

to anybody; I had a perfect right, as commanding

officer of any vessel, to ask for a [86] radio bear-

ing, and whether I wanted to use that radio bearing,

or not, it is up to me ; they could not compel me to use

the bearing. I am responsible for the vessel.

Q. In other words, as commanding officer of the

vessel, you have the right to call for a radio bear-

ing any time you wish, and disregard any or all of

them if you wish f A. That is correct.

Q. And you are responsible for the position of

your vessel, whether it be calculated by your dead

reckoning, or some other way? A. I am.

Q. Was it your intention, at the time you testi-

fied, to give, to the best of your knowledge and

belief as a navigator, your true position?

A. I wanted to give my true position.

Q. You believed that your true position was that

which you had calculated by dead reckoning?

A. I did.

Q. And that the radio bearing would not reveal

your true position? A. Yes.

Q. Had you intention, at the time that you testi-

fied, to deceive the Government, or the defense, or

the jury, or the Court, or any person, whatsoever, as

to your position?

A. I had no intention to deceive anybody. I am

not in the habit of doing those things.

Q. Did you have anything to gain or lose, one

way or the other by so doing ?
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A. Not that I know of. I had plenty to lose since

that time.

Cross-examination.

(By Mr. HATFIELD.)
At the time I sighted the "Coal Harbor" there

was not any other boat near her. There was a boat

close at hand when I got the line aboard and started

to tow her. That was another rum rmmer. I don't

remember the name of it. I had no conversation

with that boat at all. Yes, there was conversation

between her and the "Coal Harbor." When I was

towing her in I think I heard some, [87] but I

don't remember, now, what it was. Now, that you

ask it, I remember that they were saying that there

were some 12 or 18 miles outside, 12 miles, I think,

somewhere around there. They did not tell me I

could not seize the boat, because I was outside the

limit. I did not remember the captain of the "Coal

Harbor" telling me anything; he requested me, on

the way in to let him go sajdng he was outside the

limit. When I requested Wills to get that set of

radio bearings, I was evidently in the pilot-house.

I don't remember anybody else being present; un-

less it might have been the quartermaster that was

there at the time at the wheel. Do not remember

anyone else being present. Mr. Wills brought me

the radio bearings on a piece of paper. I don't

remember, whether I took a look at it, or not. It

didn't mean anything to me. I did not get it when

I wanted it. I couldn't tell you how big the triangle
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was. As a matter of fact, I did not plot it, and I did

not know where it put me.

Q. When you were questioned by Captain Howell,

downstairs in the room, the day he came here, he

asked you whether you received any radio bearings,

didn 't he ? A. I believe he did.

Q. What did you tell him? A. I told hun no.

Q. You told him because you did not have a radio

compass, didn't you?

A. Well, I don't remember telling him that.

Q. Do you remember his saying, "Are you a

fool," or "Do you think I am a fool"?

A. I don't remember of Captain Howell telling me
that.

Q. Do you remember telling Captain Howell that

you did not think of asking for the radio bearing ?

A. I don't remember most of these things, Mr.

Hatfield ; the last year I have been in a daze.

Q. That was more than a year ago, you were not

in a daze then, were you?

A. I have been in a daze for the last year.

Q. What put you in a daze?

A. All of this trouble that I have been in ; I have

been tried by the Court of the Coast Guard. [88]

Q. You were not tried by a Coast Guard court-

martial when you were talking before Captain

Howell, were you?

A. No, but I don't remember all of those things

that went on at that time.

Q. You don't remember that? A. No.
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Q. Do you think that you did not tell him that you

did not think of asking for a radio bearing?

A. I could not say.

Mr. HATFIELD.—Q. Wasn't this your testi-

mony that you gave to Mr. Faulkner at that time

:

^'Mr. FAULKNER.—Q. Was there any

other means, other than a bearing on the lights

on the Southeast Farallones, by which you

could have determined your exact position at the

time you sighted the 'Coal Harbor"?

A. No."

Is that true? Was that question asked by Mr.

Faulkner, and did you give that answer?

A. I don't remember all of the answers I gave at

that time.

Q. Would you say that you did not make that

answer to that question ?

A. No, I would not say I did not, and I would

not say that I did.

Q. You were asked '*Q. Why couldn't 3^ou have

gotten radio bearings at that time?" and you made

the answer, ''I had no radio compass." Did you

make that answer?

A. I may have made that answer.

Q. Did you, or did you not?

A. I presume I did if it is in the testimony, but

I don't remember all of those things.

Q. The next question is, "You did not?" And

the answer is *'No." Is that right? Did you an-

swer that way ? A. I suppose so.
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Q. ''Had you ever received radio bearings on the

'Cahokia'?" and you answered "I had." Did you

make that answer to that question?

A. I suppose I did.

Q. "Had you received radio bearings on the

'Cahokia' within two days of the time you seized

the 'Coal Harbor'?" And the answer is [89] "I

don't remember." Is that correct?

A. I guess that is correct.

Q. "Do you have to have a radio compass to get

a bearing?" And the answer you made is, "Not

necessarily." Did you answer that way?

A. I guess so, because it is not necessary.

Q. You have answered just a few minutes before

that that you could not get a radio bearing at the

time because you had no radio compass, haven't

you?

A. Well, I don't remember what my answer was

at that time, but I know I could get a radio bearing

without a compass.

Q, You have known that for the last four or five

years ?

A. I have known that for some time.

Q. You have known it for five years, haven't you?

A. I won't say how many years, but I have known

it for some time.

Q. "Then you could have gotten your bearing

from a radio station without a radio compass, could

you not?" And the answer was, "I could." Did

you make that answer?
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A. I guess so, because I know I could.

Q. ''Q. But you didn't do it?

A. No, it was not thought of." Is that right, did

you make that answer to that question?

A. I think so.

Q. As a matter of fact, you had thought of it, and

you had asked for it, hadn't you?

A. I had asked for it.

Q. You had thought of it?

A. And I had thought of it.

Q. You had?

A. I had thought of it, and I had asked for it, but

I did not consider them of any value, and I did not

think anybody would want to know, and I did not

think it was anybody else's business.

Q. Despite the fact that you were under oath ?

A. I was under oath, I was naturally under oath

when I was out here. [90]

Q. Mr. Faulkner would not let it go, but Mr.

Faulkner said,
'

'You didn 't think of it ? " And your

answer was "No." You reiterated it, didn't you?

A. Yes.

Q. Now, Mr. Johnson, you heard Mr. Wills testify

here, didn't you? A. I did.

Q. You heard him testify that after he gave you

that first set of bearings he suggested to you, that he

get you a second set of bearings. You heard that,

didn't you? A. I heard it.

Q. Is that correct ?

A. I don't remember now whether that is correct,

or not.
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Q. You don't know whether that is correct, or

not?

A. No, I don't remember whether that is correct,

or not.

Q. Do you remember that he brought you a second

set of bearings?

A. No, I only remember getting one set.

Q. Would you say positively that you did not get

'two sets? A. No, I will not say positively.

Q. You are not sure whether you did, or did not ?

A. It might have been this way, he might have

come up there with a radio bearing in plain language

and I did not want it in plain language, I wanted

it in code.

Q. You wanted it in code ?

A. Yes. And that is where he might have got the

idea that I got two.

Q. What code did you want them in?

A. The regular Navy code.

Q. The regular Navy code? A. Yes.

And if he had brought you this radio bearing

up in the Navy code, what would you have done with

them ?

A. I would sit down and figure them out in the

code book ; we have a code book.

Q. You have code book? A. Yes.

Q. A Navy radio code book ? A. Yes.

Where is that code book kept ?

A. It is kept sometimes in the [91] cabin and

sometimes in the radio room.
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Q. As a matter of fact, it is kept in the radio sta-

tion, is it not? The radio operator is the fellow

that keeps that Navy code, is he not ?

A. Not always ; sometimes the commanding officer

has it in the safe.

Q. Don't you know as a matter of fact that on

that da}^ that the code book was in the radio station,

and that he used it to translate that first set of radio

bearings? A. That I don't remember.

Q. You don't remember that? A. No.

Do you remember that later on, several hours

later, or several days later, or one day later, that

you went to him and told him to give you the carbon

copies of the message or messages that he had given

you?

A. I told him to give me the copy of that message,

and I said, "If anybody asks you did I get a radio

message, we did not get any, that is all."

Q. In other words, you sent for him and asked

him to give you the carbon copies of the messages

that he had, the bearings, and told him to forget

about it?

A. Told him to forget about it if anybody asked

him, because I never used them, as I did not use the

radio bearings.

Q. The reason you did not use the radio bearings,

and the reason that you did not testify that you had

thought of the radio bearings was because you did

not consider them of any importance to anybody.

Is that true?
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A. I did not consider them of any importance at

the time.

Q. That is the reason, is it not, on direct examina-

tion, isn't that exactly what you said, *'I did not

think the radio bearings of any importance to any-

one." Isn't that true?

A. I didn't think they were of any importance.

Q. But, still, you thought they were of sufficient

importance to [92] send and get the carbon

copies, and destroy them?

A. I had thrown the other one overboard, and I

thought I might as well throw the carbon copy over-

board.

Q. But, nevertheless, you considered them of suf-

ficient importance to send for those carbon copies

and destroy them? A. I did send for them.

Q. You were not in a haze at that time ?

A. It was the same night ; the same morning.

Q. But you were not in a haze at that time, were

you?

A. Not in any haze, but I was under a heavy

strain.

Q. You were not under such a heavy strain that

you did not remember to get rid of those carbon

copies, did you ?

Q. You are familiar with the regulations of the

Coast Guard, you have been in it twenty-four years.

By the way, you are familiar with the regulations,

aren't you? A. I ought to be, yes.

Q. What is your business now, Mr. Johnson?

What are you doing now ? A. At present ?
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Q. Yes.

A. I am an officer in charge of the "Golden Gate."

Q. The "Golden Gate"?

A. Yes, the harbor cutter.

Q. And previous to that, what had you been do-

ing?

A. I was in command of the "Cahokia," as chief

boatswain.

Q. When were you relieved of command of the

"Cahokia"? A. On the 1st of February.

Q. Of this year?

A. Of last year, and I was assigned to command

of Base 11, at Oakland.

Q. After you were relieved of your command,

you were put in command of Base 11, over here ?

A. Yes.

Q. And have you continued in command of Base

11 until you were removed and put in command of

the "Golden Gate"?

A. No. I was just there for six days, when I was

put under arrest, and [93] then tried by the

Coast Guard court-martial, and I was suspended

for six months under half pay. Do you want me

to commit perjury, or something?

Q. No, I did not want you to commit perjury.

I am asking you questions.

A. It sounds very much like it.

Q. I certainly do not want you to commit ])erjury.

I want you not to commit perjury. After you were

relieved of your command, you were suspended for
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six months, and during those six months was your

pay suspended *?

A. I was suspended for six months on half pay.

Q. Then what happened?

A. I was assigned to Base 11, Oakland, as execu-

tive officer.

Q. You were in command of Base 11 at that time ?

A. No, I was assigned there as executive officer;

that was for one month, in November, then I was

assigned to the '' Golden Gate," the harbor cutter,

as officer in charge.

Q. You have been in charge ever since, of the

''Golden Gate'"? A. Yes.

Q. The ''Golden Gate" is a larger boat than the

"Cahokia," is it not?

A. No, she is about half the size of the "Cahokia."

Q. What are the duties of the "Golden Gate?"

A. We just board incoming vessels down here,

just a boarding boat.

Q. You are familiar with the regulations of the

Coast Guard, aren't you? A. Yes.

Q. And you are familiar with Regulation 1486,

that an entry shall be made in the radio log of the

fact of the receipt or transmission of each message

from or to what ship or station received or sent,

and the serial number of each message sent ?

A. Yes, I am aware of that.

Q. You are familiar with that? A. Yes.

Q. You are familiar, also, with the fact that the

radio log of the "Cahokia" did not contain that

entry for these messages, aren't you?
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A. That I don't remember. [94]

Q. That you don't remember?

A. No, because there is a radio officer directly

over the radio, and he is supposed to have all of

these entries—see that all of these entries are there,

and the commanding officer approves of them.

Q. You were the commanding officer?

A. I was the commanding officer at that time.

Q. Did you approve the log ?

A. I evidently did, yes.

Mr. HATFIELD.—Q. You approved that radio

log without the entry of those messages?

A. I evidently must have.

Q. Isn't that true?

A. I evidently must have. The radio log on the

*'Cahokia" at that time consisted of loose leaves,

it was just regular forms that were put together at

the end of the month, with a piece of string, and a

binder, of course, on it.

Q. But it consisted of regular, standard sheets ?

A. Yes.

Q. That is right, is it not ? A. Yes.

Q. That is standard sheets, that is what it con-

sisted of, was it not ?

A. They were all put together at the end of the

month.

Q. That is what it consisted of, isn't it?

A. Yes.

Q. That is the regular standard Treasury form.

Coast Guard form? A. Yes, at that time.

Q. At that time? A. Yes.



United States of America. 123

(Testimony of Sigvard B. Johnson.)

Q. That is right, is it not ? A. Yes.

Q. Those are regular forms ?

A. Those are regular forms.

Q. Specially printed by the Treasury Department

for the entry of those things, aren't they"?

A. It was at that time.

Q. Do you remember a conversation that you had

with Mr. Naus, outside of the court-martial?

A. I remember talking to him, but I don't re-

member what it was I said to him exactly.

Q. Do you remember telling him that you thought

these Naval records were destroyed? Did you say

anything like that to Mr. Naus?

A. I [95] don't think so, unless I heard that

the Navy records were destroyed, after listening to

Mr. Chadwick.

Q. Mr. Naus asked you, told you he did not un-

derstand why you did this. Did you reply to him'?

A. I don't remember anything except Mr. Naus

told me that he was sorry for me, and he says,

"I can see your point of view, now, which I could

not before." That is the only thing that I remem-

ber him saying.

Q. But do you remember telling him that the

reason that you did so was because you thought the

Navy records were destroyed?

A. I don't remember telling him that.

Q. You don't remember telling him that?

A. No.

Q. You could have told him that, though?

A. I don't remember telling him that.



124 Sigvard B. JoUnsen vs.

(Testimony of Sigvard B. Johnson.)

Redirect Examination.

(By Mr. CLARKE.)
This first bearing, was received a considerable

time after I asked for it.

Q. Mr. Hatfield asked you, upon cross-examina-

tion, about your calculating a bearing, and you said

that if you had gotten the bearing you would have

calculated your triangle and figured your position,

but you would not calculate a bearing that you

figured was an hour or such a matter late, would

you?

A. No, I did not want to figure that bearing at

that time ; it came about an hour and a half or two

hours late, whatever it was, after I had asked

for the bearing, and I was on my way in with the

"Coal Harbor," and I didn't want to use any bear-

ing.

A. It was too late, and I thought it was worthless.

Q. As commanding officer of that vessel, did you

have the right to disregard a radio bearing which

you thought was wrong, or thought that it came too

late?

A. I had a perfect [96] right to ask for a

radio bearing, and if I wanted to go by that bear-

ing, or not, it is up to me.

The COURT.—Is it the custom of Coast Guard

commanders and officers to destroy radio messages

that are sent from radio stations, giving bearings?

A. I do not believe it is, your Honor; but there

is nothing that compels them to use them.
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Q. I know, but you would have no right to de-

stroy a Government record, would you? You do

not claim you had any right to destroy Government

records %

A. Not a Government record, but I could destroy

a bearing and not use it.

Mr. CLARKE.—Q. If you had used the bearing

and then destroyed the record, you would not have

had a right to do that ? A. No.

Q. But not having used the bearing, for the rea-

son that you have given us, did you feel that you

did have the right to do that ?

A. I should not have destroyed the record, prob-

ably, but nobody could compel me to use it. If I

want to ask for a radio bearing, if I have com-

petence enough in radio bearings to use it, that

is up to me ; if I do not want to use it I do not have

to use the bearing.

Mr. HATFIELD.—Q. As I understand, Mr.

Johnson, you do not contend that you had any right,

as commanding officer, to destroy all of the copies

of the messages that you received ?

A. No, I did not have any right to destroy all

of the carbon copies, destroy record of them, but

I could suit myself whether or not I wanted to use

the radio bearing, that is up to me.

Q. In other words, it was irregular for you to

ask for these carbon copies and destroy them?

A. I presume so. [97]

Q. It was, was it not? A. It was.

Q. You have never done that before, have you ?
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A. Not that I remember.

Qt. In all your 24 years in the Coast Guard, that

is the only time you did that thing?

A. I believe my record has been fairly clear Mr.

Hatfield.

TESTIMONY OF FEEDERICK J. DODGE,
FOR THE DEFENSE.

FREDERICK J. DODGE, a witness produced

on behalf of the defense, being first duly sworn,

testified in substance as follows:

Direct Examination.

(By Mr. CLARKE.)
I am Commodore, United States Coast Guard,

retired. I was in the Coast Guard prior to my re-

tirement a little over forty years. I retired the

1st day of June, 1927. I know Boatswain Sigvard

B. Johnson very well; I have known him for over

fifteen years.

A. He was under my command for four years

in 1916, 1917, 1918, 1919, when I was in command
of the ''Unalga" under very trying conditions.

In answer to your question whether or not I

know his general reputation in the community in

which he associates for truth, honesty, and integrity

:

A. I only know him on board of ship in his ca-

pacity as boatswain on board of the ship under my
command, I might say his general reputation in the

service.
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I do not know the vicinity in which he lived.

I only know him. I would say his reputation was

excellent. [98]

TESTIMONY OF L. C. COVELL, FOR THE
DEFENSE.

L. C. COVELL, a witness produced on behalf of

the defense, being first duly sworn, testified in

substance as follows:

Direct Examination.

(By Mr. CLARKE.)
I am Commander, United States Coast Guard, but

have been with the Coast Guard twenty-nine years

in June. I have known Boatswain Johnson for

somewhat over twenty-four years. I know his gen-

eral reputation in the community in which he re-

sides for truth, honesty and integrity. It is excel-

lent.

TESTIMONY OF F. L. AUSTIN, FOR THE
DEFENSE.

F. L. AUSTIN, a witness produced on behalf of

the defense, being first duly sworn, testified in

substance as follows:

Direct Examination.

I am a lieutenant of the Coast Guard, retired.

I am on active duty in connection with the Cali-

fornia Division of the Coast Guard. I retired
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in 1922, and went back to active duty in 1926. I

had been in the United States Coast Guard Service

since 1902. I have known Boatswain Johnson since

1907.

Q. Do you know his general reputation for truth,

honesty, integrity, and veracity in the community

in which he lives and associates ? A. Yes.

Q. What is it, good or bad? A. Very good.

Q. Lieutenant Austin, you were the prosecuting

attorney at the Coast Guard court-martial, were

you? A. Yes.

Mr. CLARKE.—That is all. [99]

Cross-examination.

Mr. HATFIELD.—Q. Did you join in the recom-

mendation that leniency be shown the defendant in

that court-martial?

A. I don't think I did.

Here the defendant rested his case, and United

States rested its case.

Thereupon counsel argued the case to the jury.

[100]

AND THEREUPON the Court charged the jury

as follows, which charge is set forth totidem verbis:

CHARGE TO THE JURY.

The COURT. — (Orally.) Gentlemen of the

Jury: The Grand Jury of this district indicted

the defendant, Sigvard B. Johnson, for violation of

Section 125 of the Penal Code of the United States.

This section relates to perjury. The indictment
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is in two counts: The first count charges, in sub-

stance, that on February 23d, 1928, the United

States District Court at San Francisco was engaged

in the trial of a case in which one Charles Hudson

and thirteen others had made pleas objecting to the

jurisdiction of the court to try them upon a pend-

ing indictment. This plea to the jurisdiction of

the court involved a trial of questions of fact, which

I will explain to you in a moment ; that the defend-

ant Johnson was called as a witness in the case to

testify, and in response to a certain question, "But

you did not do it?" answered "Xo, it was not

thought of." It is charged that this testimony was

material, was untrue, and that the witness when

he so testified did not believe it to be true. The

second count charges that at a later day, in the

trial of the same case, that is, on March 6th, the

witness was asked the question "How many radio

bearings did you get?" and in re^Dly answered "I

only got that one radio bearing, which came from

three points evidently." The indictment charges

the materiality and falsity of this testimony, and

that the witness when he so testified did not believe

it was true.

The significance of the testimony thus charged to

be false must be gathered from the case in which

the testimony was given. The evidence introduced

in the present trial shows the significance of the

testimony. It appears, without conflict, that a

group of fourteen defendants were under indict-

ment for a conspiracy [101] to violate the pro-

hibition and customary laws of this country which
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radio station. Similarhr. ia the sceond eoimt fte

qiKstion "How jdslbv radio bearings did you getf*^

and the answer, ''I only got one radio bearing;

which came from three points eridertfty,*' rdbte to

the location of the "Cahokia" and of the "Coal

Harbor" at the time the s^wire was made. [102]

The elements of the crime of i>erjaiy are irlur^.

in Section 125 of the Penal Code of the ~i_::rl

States. That section reads

:

"Whoever, having taken an oath before a

ecanpetent rribunaL officer, or person, ia any

case in which a law of the United States au-

thorizes an oath to be administered, tiiat he

will testify, declare, depose, or cerdfy tralv.

or that any written testimony, dedaratkoL.

deposition, or certific-aie by him sabsoibed, is

true, shall wilfully and contraiy to s»di oaft

state or subscribe any matoial matter wlddi

he does not believe to be true, is guilty of per-

jury, and shall be fined . . . " et cetera.

Under that statute the neee^ary ^emoits of the

crime are : First, that the person charged must have

taken the oath before an officer eoiiqi^«it to admin-

ister an oath, in a matter in wMdii a law c»f the

United States authorises an oath to be adminis-

tered : second, the material matter to which he has

testified must be false; thirvi, at the time the testi-

mony was gdven the witness did not believe it to be

true; and fourth, wilfullnessw

In the present case I charge you that as a mat-

ter of law a deputy clerk of the United States I>is~
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trict Court was a competent of&cer to administer an

oath in a case on trial before the United States

District Court, and I further charge you that the

laws of the United States authorize the oath to be

administered in that manner. I further charge

you that as a matter of law, in a plea to the jurisdic-

tion of the court, which involves the validity of the

seizure of the British ship and arrest of persons

on board, the place where the seizure was made

is of material importance to the validity of the

seizure. I further charge you that as a matter of

law any evidence obtained by the seizing vessel, or

her officers, showing or tending to show where her

position was, was material evidence in determining

the validity of the plea to the jurisdiction of the

court. In particular, I charge you that if [103]

the "Cahokia" or her officers in charge had re-

ceived radiograms from a radio station giving the

bearings of the '

' Cahokia, '

' or giving more than one

bearing of the '^Cahokia," that evidence was ma-

terial in determining the plea to the jurisdiction,

and testimony denying the receipt of such radio

bearing, or bearings, was material evidence in the

case.

Therefore, the questions of fact for you to decide

are: First, whether the defendant, in fact, was

called as a witness in the case and took an oath

before the deputy clerk of the court; second, did

he give the testimony quoted in the indictment and

which I have already given to you; thirdly, was

this testimony untrue; and lastly, if you find that

it was untrue, did the defendant, at the time he
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gave the testimony, believe it to be untrue, and

was his false testimony given wilfully. If you an-

swer these questions "Yes," you should find the

defendant guilty. The same questions must be

asked as to each count of the indictment, for each

was separate testimony, given on a different date,

and relate in general to the same subject matter.

In other words, in order to convict the defendant

of perjury you must find that he, in fact, knowingly

and wilfully testified to what was false. A defend-

ant may be said to have given false testimony wil-

fully if the evidence, taken as a whole, shows that

it was given with deliberation and not through sur-

prise, or confusion, or through a bona fide mistake

of fact.

You understand, Gentlemen, that the indictment

on file herein is to be considered as a mere charge

or accusation against the defendant, and is not

of itself any evidence of the defendant's guilt. No
juror in this case should permit himself to be in-

fluenced to any extent against the defendant because

of the indictment on file. [104]

In civil cases the affirmative of the issue must be

proved, and when the evidence is contradictory a

decision must be made in accordance with the pre-

ponderance of the evidence. But in criminal cases,

such as is this, guilt must be established beyond a

reasonable doubt, and the burden of establishing

such guilt rests upon the Government.

The law does not require of the defendant that

he prove himself innocent, but the law requires the

Government to prove the defendant guilty beyond
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a reasonable doubt. Before a verdict of guilty can

be rendered each member of the jury must be able

to say, in answer to his individual conscience, that

he has in his mind arrived at a fixed opinion u}3on

the law and the evidence in the case, and nothing

else, that the defendant is guilty. The defendant

comes into court, as every defendant in a criminal

case comes into court, with the presumption of in-

nocence in his favor. That presumption remains

with him until the evidence satisfies you of his guilt

beyond a reasonable doubt. Whenever the jury,

from the evidence before it, comes to the conclusion

that a defendant is guilty, the presumption of in-

nocence vanishes from the case.

A reasonable doubt is a doubt based on reason

and which is reasonable in view of all of the evi-

dence. If, after an impartial consideration of all

the evidence, you can candidly say that you are not

satisfied of the defendant's guilt, then you have a

reasonable doubt and you should acquit him. But,

if, after such impartial comparison and considera-

tion of all the evidence, you can truthfully say that

you have an abiding conviction of the defendant's

guilt, such as you would be willing to act upon in

the more weighty and important matters relating

to your own affairs, you have not a reasonable doubt

and you should convict him.

By the term "reasonable doubt" you are not to

understand [105] that all doubt is to be excluded.

It is impossible in the consideration of these ques-

tions to be absolutely certain. You are required to

decide the question submitted to you upon the
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strong probabilities of the case, and to justify a

conviction the probabilities must be so strong as

not to exclude all doubt or possibility of error, but

as to exclude a reasonable doubt. If you have a

reasonable doubt of the defendant's guilt you may
not convict him.

In order to convict a defendant of the crime of

perjury the falsity of the defendant's testimony

must be proven satisfactorily either by two wit-

nesses, or by one witness plus proof of the mate-

rial facts by corroborative circumstances, by cor-

roborative circmnstances which in and of them-

selves tend to support or confirm the witnesses whose

testimony it is relied on to show that a defendant

spoke falsely. A document, a record, an admission

of the defendant himself may constitute corrobora-

tion.

You are the exclusive judges of the credibility of

the witnesses whose testimony has been admitted in

evidence herein, and the effect and value of such

evidence. Your power in this regard, however, is

not arbitrary, but is to be exercised with legal dis-

cretion and in subordination to the rules of evi-

dence.

It is the province of the Court under the law to

state to you the rules of law applicable to the case,

and you in your deliberation will be guided by these

rules so stated.

It is your duty to pass upon and decide all ques-

tions of fact. In arriving at a determination as

to the credibility of the witnesses who have ap-

peared before you, you will remember that every
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witness is presumed to speak the truth, but this

presumption may be overcome or repelled by the

manner in which the witness testifies, the presump-

tion may be overcome by the appearance of [106]

the witness upon the stand, by the character of his

testimony, if it be unreasonable or improbable, by

the giving of false or perjured testimony by him, or

by his motive or his interest in the case or its out-

come, or by any contradictory evidence.

The defendant has offered himself as a witness in

this case. That is his right; and you are to weigh

his testimony m accordance with the same rules

given you with respect to the weighing of the testi-

mony of other witnesses in the case. But I also

charge you that a jury in considering the evidence

of the defendant in a criminal case has the right to

take into consideration the fact that he is a defend-

ant, as bearing upon the credibility of his testi-

mony, because he has, naturally, a deep personal

interest in the case. Jurors have the right to test

the weight of the evidence by their knowledge and

experience and by their judgment derived from ex-

perience, observation and reflection. You are not

bound to regard evidence percisely as given, but

may consider its truth and weight by your knowl-

edge of men, of the affairs of lire and the motives

which influence persons. These are all proper and

legitimate means in arriving at the truth in deter-

mining the issue in this case. Although as men you

may sympathize with those who suifer, yet as hon-

est men, bound by oath to administer judgment ac-

corcling to the law and the evidence, you should not
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act upon your sympathies without any proof.

Mercy does not belong to you. No question of

mercy, sentiment, or anything else, resides with you,

except the question of whether or not you believe

from the evidence and beyond reasonable doubt

that the defendant is guilty. Duty demands it and
the law requires that you must be just to the de-

fendant and equally just to the Government. As
manly, upright men, charged under your oath with

the responsible duty of assisting the Court in the

administration of justice, you will put [107]

aside all sympathy and sentiment, all question of

public approval or disapproval, and look stead-

fastly to the law and the evidence in the case and
return into court such a verdict as is warranted by
the law and the evidence.

In every crime or public offense there must be a

joint union of operation of act and intent. In other

words, at the time the offense, if any, was commit-

ted it must have been committed with criminal in-

tent. In determining whether or not any criminal

intent existed at the time of the commission of the

offense charged, I instruct you that it is your duty

to weigh all of the evidence and each and every

circumstance surrounding the offense charged, in-

cluding the defendant's motive, or lack of motive,

if any. You are instructed that the law presumes

that every person intends the natural and ordinary

consequence of his act. Wrongful acts, knowingly

or intentionally committed, cannot be justified on

the ground of innocent intent. These questions of

intent, however, like all other questions of fact, are
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solely for the jury to determine from the evidence

in the case.

The good character of a person accused of crime,

when proven, is in itself a fact in the case; it is a

circumstance tending in greater or lesser degree to

establish his innocence. It must be considered with

all the other facts and circumstances of the case,

to raise a reasonable doubt of defendant's guilt.

But if, after a full consideration of all the evidence

adduced, the jury believe the defendant to be guilty

of the crime charged, they should so find, notwith-

standing the fact that there has been proof of good

character.

The only way provided by our statutes and laws

for deciding questions of fact in criminal cases is

by the verdict of a jury. In a large proportion of

cases absolute certainty cannot be attained [108]

or expected, although the verdict to which a juror

must, of course, be his own verdict, the result of

his own conviction, and not a mere acquiescence in

the conclusion of his fellow jurors. Yet, in order

to bring twelve minds to a unanimous result, you

must examine the questions submitted to you with

candor and with a proper regard and deference to

the opinions of each other. You should consider

that the case must at some time be decided; that

you are selected in the same manner and from the

same source from which any future jury must be

selected, and there is no reason to suppose that the

case will ever be submitted to twelve men more in-

telligent, more mindful, or more competent to de-

cide it or that more or clearer evidence will be pro-
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duced on one side or the other. And with this view,

it is your duty to decide the case, if you can con-

scientiously do so.

In order to make a decision more practicable

the law imposes the burden of proof on one party

or the other in all cases. In the present case the

burden of proof is upon the Government to es-

tablish every part of it beyond reasonable doubt.

If in any part of it you are left in doubt, the de-

fendant is entitled to the benefit of the doubt and

must be acquitted. But, in conferring together you

ought to pay proper respect to each other's opinion

and listen with a disposition to be convinced of each

other's arguments. On the one hand, if there is a

juror member of your panel not standing for a con-

viction, a dissenting juror, he should consider

whether the doubt in his own mind is a reasonable

one, or one which makes no impression upon so

many men equally as intelligent as himself and

who have heard the same evidence, with the same

intention, with an equal desire to arrive at the

truth, and imder the sanctity of the same oath. On
the other hand, if there is a majority for acquittal,

the minority ought seriously to ask themselves

whether they have any [109] reason and ought

not to doubt the correctness of a judgment which is

not concurred in by most of those with whom they

are associated, but to contrast the weight and suffi-

ciency of that evidence which fails to carry convic-

tion to the minds of their fellow jurors.

You may find the defendant guilty on one count

and not guilty on the other, or guilty on both
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counts, or not guilty on both counts. In other

words, each count should have j^our separate con-

sideration; and you may reach the same verdicts as

to each.

In order to arrive at a verdict the jury must be

unanimous. A majority is not sufficient in the fed-

eral courts. Twelve must concur in the verdict.

Are there any exceptions, Gentlemen?

(No response.)

The Clerk has prepared merely for your conve-

nience one or more forms of verdict which will be

submitted to you. The form of verdict submitted

by the Clerk is as follows: after the title of the

court and cause,—"We the jury find Sigvard B.

Johnson, the defendant at bar ,—blank—on the first

comit,—blank—on the second count," with a place

for the signature of your foreman. Of course,

whatever your verdict is you will have your fore-

man insert in the blank space the necessary words,

in the form of verdict.

You may now retire.

(The jury retired at 11:30 o'clock A. M. , return-

ing at 2:30 o'clock P. M. with a verdict of guilty

on the first and second counts, reconmiending that

extreme leniency be granted the defendant. The

jury was then excused and retired from the court-

room. [110]

EXCEPTION No. 12.

Thereupon counsel for defendant moved the

Court for a new trial, upon all statutory grounds,

which motion was denied, and the defendant duly
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noted an exception to the order of the Court deny-

ing said motion.

EXCEPTION No. 13.

Counsel also moved the Court in arrest of judg-

ment, on the ground that said defendant had been

placed twice in jeopardy, as set forth in his plea

of former conviction and jeopardy on file herein,

which motion was denied, and said defendant then

and there duly noted an exception to the order of

the Court denying his said motion in arrest of judg-

ment.

Thereupon the Court made its judgment and sen-

tenced said defendant, on April 24, 1929, to two

years imprisonment in the Federal Penitentiary,

on each count, and to pay a fine of One Hundred

Dollars ($100.00), said judgments of imprisonment

to run concurrently; as more fully appears by the

judgment entered herein, to which special reference

is hereby made as the same is made a part hereof.

The above and foregoing contains all the evidence

of any and every character given, and all the pro-

ceedings had upon the entire trial of the above-

entitled cause; and all the proceedings had upon

the motion of the defendant for new trial hereof

and for arrest of judgment ; and all of the proceed-

ings had relating to the judgment and sentence

pronounced and imposed upon said defendant

herein.

AND NOW, within the time allowed by law and

rules and orders of this Court, duly and regularly

made in this behalf, the said defendant hereby pro-

poses the above and foregoing as and for his bill
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of exceptions upon appeal herein to the Circuit

[112] Court of Appeals in and for the Ninth Cir-

cuit, and prays that the same be settled, allowed,

signed and authenticated by this Court as in proper

form and as conforming to the truth and as the

true bill of exceptions herein, and that it be made

a part of the record in the cause.

Dated at San Francisco, California, this day

of , 1929.

GOLDMAN and NYE and

REED M. CLARKE,
ROBT. B. McMillan,

Attorneys for Said Defendant. [113]

[Title of Court and Cause.]

NOTICE OF PRESENTATION OF BILL OF
EXCEPTIONS.

To GEORGE J. HATFIELD, Esq., United States

Attorney in and for the Northern District of

California, as Attorney for the Above-named

Plaintiff:

YOU WILL PLEASE TAKE NOTICE that the

foregoing bill of exceptions constitutes and is the

proposed bill of exceptions of the above-named de-

fendant, and is hereby tendered as such; and the

said defendant will apply to the above-entitled court

to have the same allowed, signed and sealed by said

court as the bill of exceptions herein, pursuant to
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the statute in such case made and provided, and the

rules of said court.

GOLDMAN and NYE and

EEED M. CLARKE,
EOBT. B. McMillan,

Attorneys for Said Defendant.

May 4, 1929. [114]

[Title of Court and Cause.]

STIPULATION RE BILL OF EXCEPTIONS.

IT IS HEREBY STIPULATED AND
AGREED by and between the respective parties

hereto that the foregoing bill of exceptions on be-

half of the above-named defendant Sigvard B.

Johnsen upon appeal herein to the Circuit Court of

Appeals in and for the Ninth Circuit, has been duly

presented within the time allowed by law and the

rules and orders of this court, duly and regularly

made in this behalf, and the same is in proper form

and conforms to the truth, and that it may be set-

tled, allowed, signed and authenticated by this court

as the true bill of exceptions herein, on behalf of

said defendant, and that it may be made a part

of the record in this cause.
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Dated at San Francisco, California, May 14, 1929.

GOLDIMAN & NYE and

REED M. CLARKE,
R. B. McMillan,

Attorneys for Defendant.

GEO. J. HATFIELD,
United States Attorney,

By ESTHER B. PHILLIPS,
Assistant U. S. Attorney. [115]

[Title of Court and Cause.]

ORDER SETTLING, ALLOWING, SIGNING
AND AUTHENTICATING BILL OF
EXCEPTIONS AND MAKING THE SAME
PART OF THE RECORD.

The foregoing bill of exceptions, duly proposed

by the said defendant Sigvard B. Johnsen, and

duly agreed upon by the respective parties hereto,

having been duly presented to the Court within

the time allowed and required by law and by the

rules and orders of this court, duly and regularly

made in that behalf, is hereby settled, allowed,

signed and authenticated as in proper form and as

conforming to the truth and as the true bill of ex-

ceptions herein, and is hereby made a part of the

record in this cause.

Dated, May 24, 1929.

A. F. ST. SURE,
United States District Judge.

Filed May 24, 1929. [116]
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[Title of Court and Cause.]

NOTICE OF APPEAL.

To THE UNITED STATES OF AMERICA, Ap-

pellee, and GEORGE J. HATFIELD, Esq.,

United States Attorney in and for the Northern

District of California, as Attorney for Said

Appellee

:

YOU, AND EACH OF YOU, WILL PLEASE
TAKE NOTICE that the above-named defendant,

Sigvard B. Johnsen, hereby appeals to the

United States Circuit Court of Appeals in and for

the Ninth Circuit, from the judgment made and

entered in said cause against said defendant on

the 24th day of April, 1929, and that the certified

transcript of record will be filed in the said United

States Circuit Court of Appeals within the time

and as provided by law.

Dated: May 4, 1929.

GOLDMAN and NYE and

REED M. CLARKE,
ROBT. B. McMillan,

Attorneys for Defendant.

Filed May 4, 1929. [117]
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[Title of Court and Cause.]

PETITION FOR APPEAL AND SUPERSE-
DEAS.

Comes now the above-named defendant Sigvard

B. Johnsen, through his attorneys, Messrs. Gold-

man & Nye and Reed M. Clarke, and R. B. McMil-

lan, and feeling himself aggrieved by the judgment

of this Court made and entered April 24th, 1929, in

the above-entitled cause, wherein and whereby said

defendant was and is sentenced to be imprisoned

and to pay certain fines as set forth in the judgment

made and entered by the Court in said cause, to

which judgment reference is hereby made for

greater particularity, your petitioner says that he

is advised by his counsel and therefore avers, that

there was and is manifest error in the record and

proceedings had in said cause, and in the making,

rendition and entry of said judgment and sentence,

to the injury and damage of your petitioner, all of

which errors may be fully made to appear by an

examination of the assignment of errors and the

bill of exceptions filed herein and presented here-

with.

And hereby petitions this Honorable Court for

an appeal herein to the United States Circuit Court

of Appeals in and for the Ninth Circuit, and that

a full, true and correct transcript of the record and

proceedings in said cause be transmitted by the

Clerk of this court to the Clerk of the United States

Circuit Court of Appeals ; and that during the pen-
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dency of this appeal all proceedings had by this

Court be suspended, stayed and superseded, and that

during the pendency [118] of said appeal the

said defendant be admitted to bail in such sum as

to this Court seems meet and proper.

Dated: May 4, 1929.

GOLDMAN and NYE and

REED M. CLARKE,
ROBT. B. McMillan,

Attorneys for Said Defendant.

Filed May 4, 1929. [119]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Sigvard B. Johnsen, defendant in the above-en-

titled cause, and plaintiff on appeal herein, having

petitioned for an order from said Court permitting

him to appeal to the United States Circuit Court of

Appeals in and for the Ninth Circuit, from the

judgment and sentence entered in the above-entitled

cause against him, and said defendant having duly

given notice of appeal as provided by law, now
makes and files with his said petition for appeal the

following assignment of errors herein, upon which

he will apply for a reversal of said judgment and

sentence, upon appeal, and which said errors, and

each of them, are to the great detriment, injury and

prejudice of said defendant, and in violation of the

rights conferred upon him by law ; and said defend-
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ant says that in the record and proceedings in the

above-entitled cause, upon the hearing and determi-

nation thereof, in the Southern Division of the

United States District Court for the Northern Dis-

trict of California, there is manifest error in this,

to wit: [120]

I.

The Court erred in sustaining the demurrer of

the United States to the "Plea of Former Convic-

tion and Former Jeopardy," filed by said defend-

ant herein.

11.

The Court erred, to the prejudice of said defend-

ant, in denying the motion of said defendant to in-

struct the jury to return a verdict of Not Guilty

and to deny the admission of any testimony in the

case by reason of the plea of said defendant of

former conviction and former jeopardy, as more

fully appears as follows:

"Miss PHILLIPS.—Q. What is your business,

Mr. Morris?

Mr. CLARKE.—Just a moment. May I inter-

rupt at this time? May it please the Court, we ob-

ject to any testimony being given on the part of

the Government, and we ask that this jury at this

time be directed to return a verdict of not guilty,

upon the ground that this defendant is now twice

placed in jeopardy for the same offense, having been

tried by a duly constituted court-martial, a general

court convened at the California Division, United

States Coast Guard, San Francisco, California,
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which case was tried on or about April 3, 1928, and
we offer at this time in evidence a carbon copy of

the proceedings of that court-martial—pardon me,

thanks to Mr. Hatfield, I have a certified copy,

which we now offer in evidence, of the proceedings

of that court, showing an arraignment, and showing
a plea of guilty to certain specifications, showing
further that a sentence was imposed by this Court,

and the sentence duly served. We offer this in

evidence at this time, and make the motion that I

have just outlined.

Mr. HATFIELD.—No objection to the admission

of the [121] certified copy, your Honor.

The COURT.—Very well, let it be admitted in

evidence. The motions are denied.

(The document was marked Defendant's Exhibit
'A.')

(Said document is before the Circuit Court of

Appeals on stipulation and order of Court.)

Mr. CLARKE.—May we reserve an exception to

your Honor's ruling? I imagine both the motion
for the instructed verdict and the motion as to

the introduction of the evidence are denied?

The COURT.—Both are denied, and an excep-

tion may be reserved."'

III.

The Court erred in admitting in evidence certain

testimony over the objection of said defendant, as

will more fully appear as follows:

^'Miss PHILLIPS.—Q. Mr. Gagan, what is your
business ?
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A. Court reporter.

Q. Did you report the trial of tlie United States

vs. John V. Lloyd, No. 16,647?

Mr. CLARKE.—Perhaps I can again shorten

the matter. We will stipulate that this gentleman

was the court reporter, that he need not produce

his original notes, and we will stipulate—I think

you have a transcript

—

Miss PHILLIPS.—Yes.
Mr. CLARKE.—We will stipulate that it is a

true and correct transcript of the testimony taken

at that time.

The COURT.—Very well.

Miss PHILLIPS.—Thank you very much, Mr.

Clarke.

The COURT.—Let it be admitted in evidence

and deemed read in evidence. [122]

Miss PHILLIPS.—I think it might be well to

read at this time the particular part of the testi-

mony charged, and then we can proceed.

The COURT.—You may.

Miss PHILLIPS.—Here is a copy of the first

testimony. This is in the cross-examination by the

defense counsel. This is testimony given on Feb-

ruary 29

:

'Mr. FAULKNER.—Q. Was there any

other means, other than a hearing on the lights

on the Southeast Farallone, by which you

could have determined your exact position at

the time you sighted the "Coal Harbor'"?

A. No.
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Q. Why couldn't you have gotten radio bear-

ings at that time?

A. I had no radio compass.

Q. You did not? A. No.

Q. Had you ever received radio bearings

on the "Cahokia"? A. I had.

Q. Had you received radio bearings on the

''Cahokia" within two days of the time you

seized the "Coal Harbor'"?

A. I don't remember.

Q. Did you not receive a radio compass

bearing on the 15th of February, when you were

out here near the "Malahat"?

A. I don't remember.

Q. Will the log refresh your recollection?

A. No.

Q. Well, if it is in the log, does it mean that

it happened? Did you get any radiograms on

the 17th of February?

A. I did get radiograms.

Q. When did you get them?

A. On the way in with the ''Coal Harbor."

Q. What time did you first receive a radio-

gram? A. I don't remember. [123]

Q. Do you have to have a radio compass to

get a bearing? A. Not necessarily.

Q. Then you could have gotten your bearing

from a radio station without a radio compass,

could you not? A. I could.

Q. But you didn't do it?

A. No, it was not thought of.

Q. You didn't think of it? A. No.'
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The last two questions and answers are the par-

ticular ones charged in the first count.

As to the second count, this is on recross-exami-

nation, after certain admissions were made in court

by the United States Attorney, of which there will

be proof later:

'Mr. FAULKNER.—Q. What was the time

you pick for the first radio bearing?

A. I only asked for one radio bearing, and

that was shortly after I came alongside the

"Coal Harbor," after putting Mr. Kipste

aboard, w^hich was shortly after 6:30.

Q. How many radio bearings did you get"?

A. I only got that one radio bearing, which

came from three points, evidently.

Q. You got two sets of radio bearings, didn't

you? A. Not to my knowledge.

Q. Didn't you get one at 7:20 and one at

6:30? A. I got only one.'

That is what is charged in the second count.

I offer at this time in evidence a certified copy

of the indictment, and the plea to the jurisdiction,

as showing the materiality of the testimony which

has just been read.

Mr. CLARKE.—Just a moment, we have no ob-

jection to the introduction of that, but, of course,

we will not stipulate that those portions of the

testimony are material. [124]

Miss PHILLIPS.—Certainly, we understand

that, but you will stipulate that the testimony was

given, but you are not stipulating to the materiality

of it.
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Mr. CLARKE.—Correct.

Miss PHILLIPS.—I am offering this under that

stipulation.

Mr. CLARKE.—No objection to that, but we are

not stipulating as to the materiality.

Miss PHILLIPS.—That is understood.

(The document was marked U. S. Exhibit 1.)

Mr. HATFIELD.—The Government's answer to

the plea is not there.

Miss PHILLIPS.—The original record is on file.

Mr. HATFIELD.—At this time we will offer in

evidence the answer of the Government to the plea

of jurisdiction.

Mr. CLARKE.—We have no objection to its

offer, may it please the Court, except that we ob-

ject to its materiality, and may we at this time make
our objection clear? It is our contention that the

radio bearings which have been mentioned were

so unreliable that they could not have determined

jurisdiction; we expect to establish that by the Gov-

ernment, or by a portion of the Government's own

testimony taken in this case, in which the transcript

is offered; therefore, we cannot see where the fact

as to whether Mr. Johnson had received radio bear-

ings, or had not received radio bearings is material

as bearing on the issue of jurisdiction. There is

no evidence, may it please the Court, so far as I

know, in this transcript of this former case, that is,

so far as I know, because I have not i^ i it all, that

Boatswain Johnson plotted the radio m^arings. As

a matter of fact, a portion of the testimony which

I have read, and which was available to me, seems
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to me to indicate quite the contrary, that the radio

bearing was received so late, and he so testified,

that it was absolutely useless, and was thrown

[125] overboard. And when it was plotted by one

of the Government's witnesses it was found that the

ship, according to those radio bearings, could be

anywhere from 10 to 35 or 45 miles at sea ; in other

words, there was a discrepancy there of some 25

or 35 miles, I am not positive which the figure was.

Therefore, we object to the introduction, on the

ground that it does not tend to prove the falsifica-

tion of any material portion of the Government's

case.

The COURT.—You want a ruling on that, of

course ?

Mr. CLARKE.—Yes.
The COURT.—The objection is overruled and an

exception noted.

Mr. CLARKE—May we reser^^e an exception?

The COURT.—Yes."
lY.

That during the trial of said case, the attorney

for plaintiff was guilty of misconduct that was

gravely prejudicial to said defendant, said miscon-

duct appearing as follows:

"Q. Do you remember having in the statement

to me, made in reference to this case, told me that

you suggested to him getting a third set of bear-

ings, and he told you they were no good?

A. Yes.

Q. You told me that, didn't you? A. Yes.

Q. Made the statement? A. Yes.
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Q. Is that statement correct or incorrect?

A. That statement is correct.

Q. Now, which is the truth: Did he ask you to

get a third set of bearings, or didn't he ask you?

A. Just part of that statement is correct.

Mr. CLARKE.—Again we renew our objection,

and assign as misconduct the attitude of the United

States Attorne}' in producing a Government wit-

ness here and attempting to impeach him without

a [126] sufficient or proper foundation being

laid, and we object to the question as an attempt to

impeach his own witness.

Mr. HATFIELD.—I withdraw the last question.

The COURT.—The objection is overruled. It

seems to me, from the statement of this witness, that

he is an unwilling witness ; his attitude on the stand

and the statements from his own lips show that he is

an unwilling witness.

Mr. CLARKE.—But may it please the Court, I

was going to say if counsel makes the statement

that he is an unwilling witness and desires to im-

peach him, we suggest that a proper and sufficient

foundation be laid.

The COURT.—Is there any objection that I have

not ruled on?

Mr. HATFIELD.—I have withdrawn that ques-

tion.
'

'

(The foregoing assignment is assigned as error

for consideration, at the option of the Court, under

Rule 24, Subdivision 4 thereof ; that such procedure

was and is contrarv to the law made plain in Kuhn
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et al. vs. U. 8., 24 Fed. (2(1) 910; and SulUvan vs.

U. S., 28 Fed. (2d) 117.)

y.

The Court erred in admitting in evidence certain

testimony over the objection of said defendant, as

will more fully appear as follows:

"Q. And you are familiar with the rules as they

existed at that time ? A. Yes.

Q. I will show you this

—

Mr. CLARKE.—May I see that, Mr. Hatfield?

Mr. HATFIELD.—This is a certified copy. Any
objection to this?

Mr. CLARKE.—No objection. [127]

Mr. HATFIELD.—I offer in evidence, your

Honor, a certified copy of the rules and regulations

of the Coast Guard, especially that portion of them

relative to the radio log, being sections 1480 to 1486,

inclusive.

Mr. CLARKE.—We have no objection to the

introduction of this copy, except that we object to its

materiality on the same grounds as heretofore

stated.

The COURT.—Overruled, and an exception.

Mr. CLARKE.—We reser\'e an ^^xception.

Mr. HATFIELD.—Q. You have seen these rules

and regulations before, haven't you?

A. Yes.

Q. You are familiar with these, are you?

A. Yes.

Q. And were familiar with them at that time, were

you? A. Yes.
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Q. And know that these were the rules and regu-

lations ? A. Yes.

Q. Did you keep a radio log on board the 'Ca-

hokia"? A. Yes.

(The document was marked U. S. Exhibit 2.)"

VI.

That during the trial of said ease the attorney

for plaintiff was guilty of misconduct that was

gravely prejudicial to said defendant, said miscon-

duct appearing as follows

:

*'Q. In all your experience as a radio operator,

did you ever fail to enter any message that you have

received, other than those two sets of bearings *?

A. No.

Mr. CLARKE.—Just a moment. I want to pre-

serve our rights in the record. We again object to

the question as leading, and cross-examination of his

owTi witness, likewise an attempt to impeach his own

witness, and assign the same as misconduct, and

object to it on those grounds.

The COURT.—Objection overruled. Let it be

understood that the objection came before the an-

swer, and an exception. [128]

Mr. CLARKE.—And an exception may be re-

served ?

The COURT.—Yes.
Mr. HATFIELD.—Q. You were familiar with

rule 1486 of the Coast Guard, requiring an entry to

be made in the radio log of the fact of the receipt

or transmission of each message from or to what

ship or station received or sent, and the serial



158 Sigvard B. Johnsen vs.

number of each message sent—you were familiar

with that rule at that time, weren't you? A. Yes.

Q. And the fact that you failed to make that entry

in that log on that day was because you were in the

habit of making it up at the end of the month: Is

that correct ? A. On that vessel, yes.

Q. On that vessel? A. Yes.

Q. Now, did you make up the radio log at the end

of the month ? A. Yes.

Q. Did you put those messages in there ?

A. No.

Q. Why didn't you?

A. I didn't have my copies.

Q. The copies had been given to Boatswain John-

son: Is that correct ? A. Yes."

(The foregoing assignment is assigned as error

for consideration, at the option of the Court, under

Eule 24, Subdivision 4 thereof ; that such procedure

was and is contrary to the law made plain in Kuhn
et al., vs. U. S., 24 Fed. (2d) 910; and Sullivan vs.

U. S., 28 Fed. (2d) 147.)

VII.

The Court erred in admitting in evidence certain

testimony over the objection of said defendant, and

the attorney for plaintiff was guilty of misconduct

that was gravely prejudicial to said defendant, as

will more fully appear as follows : [129]

"Q. And at that time you were asked this ques-

tion:

'Q. Did you ask for and receive radio bear-
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ings on that date?' and you answered 'Yes, sir,

two separate sets.'

Is that true ?

A. Yes.

Q. And at that time were you asked this question

:

'Q. When did you receive the first set?' and

you answered, 'Just before making our lines

fast to the "Coal Harbor.' "

A. Possibly. That is not at variance with my
previous testimony.

Q. I am not asking you whether it is at variance.

That is your signature down there, isn't it?

A. Yes.

Q. Did you make that statement, or not?

A. Yes.

Q. Now, make any explanation you want to.

Mr. HATFIELD.—Q. I am going to ask you if

you were asked this question

:

'Q. At whose request did you ask for the first

set of bearings?' and you answered 'Mr. John-

son.'

"Q. What did he tell you?

A. He told me to call up the compass station

and get some bearings.

Q. You got some bearings? A. Yes, sir.*

Q. Were those questions asked you, and those

answers given by you? A. Yes.

Q. 'What did you do with those bearings?

A. Gave them to Mr. Johnson.'

Were you asked that question, and did you give

that answer? A. Yes.

'Q. What did he say?
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A. After plotting them he told me they were

not satisfactory.

'

Did you make that answer at that time?

A. Yes. That does not mean that he plotted them

immediately.

Q. 'Q. Did you see him plot them?

A. Yes, sir."

You made that statement on that date, didn't you?

A. Yes. That statement may be inaccurate. I

may have thought he was [130] plotting them,

but I did not know what he was plotting.

Q. You were the first person in that interview to

mention the idea of anybody plotting them, weren't

you?

A. Yes. You asked what he did with them.

Q. And you said that he plotted them ?

A. And I assumed that he plotted them, certainly.

Q. You saw him working with the ruler on a plat ?

A. On one of these sets, yes.

Q. After you had handed him the message and

when he had the message in front of him, you saw

him, did you ? A. Yes.

Q. All right, I am going to ask you whether you

were not asked these questions and did not give these

answers

:

'Q. Who plotted the bearings?

A. Mr. Johnson.

Q. Did you see him plot them ? A. Yes.

'

Were you asked those questions, and did you give

those answers ? A. Yes.
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Q. 'Q. Did you know whether it made a tri-

angle, or whether it made a dot?

A. It made a triangle, so far as I remember/

You made that answer I A. Yes.

Q. You remember seeing that triangle on that

plat, don't you? A. Yes.

Mr. CLARKE.—If your Honor please, of course

it is understood that our objection has gone to this

whole line of testimony, that it is an attempt to

impeach his own witness, and for that reason wholly

immaterial, irrelevant, and incompetent.

The COURT.—Your objection comes too late,

but I will allow it, and you may have an exception.

Mr. CLARKE.—ThanA; your Honor. I reserve an

exception."

(The foregoing assignment is assigned as error

for consideration, at the option of the Court, under

Rule 24, [131] Subdivision 4 thereof; that such

procedure was and is contrary to the law made plain

in Kuhn et al. vs. U. S., 24 Fed. (2d) 910; and

Sullivan vs. U. S., 28 Fed. (2d) 147.)

VIII.

The Court erred, to the prejudice of said defend-

ant, in admitting in evidence certain testimony over

the objection of said defendant, as will more fully

appear as follows

:

"I am a radio operator. United States Navy, and

have been such about 7 years. On the 17th of Feb-

ruary, 1925, I was stationed at Point Montara, Cali-

fornia.
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Q. I will show you—your Honor, I offer these

books in evidence. They were not marked when

Commander Chadwick testified, because we agreed

that we would substitute copies later on. I under-

stand that they are in evidence?

The COURT.—Do you wish them in evidence?

Mr. HATFIELD.—Yes.
The COURT.—You are going to withdraw them

right away, aren't you?

Mr. HATFIELD.—Not until copies are made.

The COURT.—You want those in evidence?

Mr. HATFIELD.—I want those in evidence.

Mr. CLARKE.—May we make our usual objec-

tion, that they are immaterial, irrelevant, and in-

competent, tend to prove no issues in this case in

that the bearings that they seek to determine are of

no materiality in the matter.

The COURT.—Overruled. Exception.

Mr. CLARKE.—May we reserve an exception?

The COURT.—Let them be marked.

(U. S. Exhibit 4.)" [132]

IX.

The Court erred, to the prejudice of said defend-

.ant, in admitting in evidence certain testimony over

the objection of said defendant, as will more fully

appear as follows:

"Q. Will you just tell what that conversation

was that you had with him at that time?

Mr. CLARKE.—Just a moment, your Honor, we

object to that question as wholly immaterial, irrele-

vant, and incompetent, tending neither to prove or
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disprove any issue in this case. I call your Honor's

attention to the fact, in this regard, that this de-

fendant is charged with making certain statements

upon the witness which are untrue; whether or

not he had a conversation with the witness on the

stand concerning those statements before or after

they were made, we take it is entirely outside the

issues of this case.

The COURT.—If it was before, I think that is

so, is it not, Mr. Hatfield?

Mr. HATFIELD.—No, I think it goes to the

question of the wilfulness of the statements made
by Mr. Johnson. In that case, your Honor, Mr.

Johnson took the stand and testified in the first

instance that he had had no radio bearings, and he

had received no radio bearings, and subsequently he

took the stand and testified that he had received

no bearings, and subsequently he took the stand and
testified that he had received a set of radio bear-

ings, but only one set. Now, the question of the

intent with which he made those declaration, I

think, is a question of materiality.

The COURT.—I think that is right.

Mr. HATFIELD.—It goes to the question of in-

tent. That is the purpose of the question.

Mr. CLARKE.—Would you mind, Mr. District

Attorney, asking [133] the witness, regardless of

the date that this conversation took place, in what
stage of the proceedings in the trial of the defend-

ant?

Mr. HATFIELD.—Q. What stage in the pro-

ceedings of the trial was it. Captain Howell?
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A. It was in the preparation of the trial.

Q. Mr. Sheets, and Mr. Naus, and yourself, were

down there consulting with Mr. Johnson about the

preparation of that trial : Isn 't that true ?

A. Yes.

The COURT.—The objection is overruled and

an exception.

Mr. CLARKE.— Without questioning your

Honor's ruling, for the purpose of the record, may
we, in view of your Honor's remark a moment ago,

call attention to the fact that the gentleman on the

stand has testified that this conversation took place

prior to the trial.

The COURT.—Yes, just before the trial.

Mr. CLARKE.—For that reason, we renew our

objection, upon the same grounds, and may an

exception be reserved, your Honor?

The COURT.—Yes.
Mr. HATFIELD.—Q. All right. Captain, relate

that conversation.

A. I asked Mr. Johnson, if he had received radio

bearings, and he said that he had no radio compass,

and hence had received no bearings. I asked him

if he were a fool, or thought I was, as it was not

necessary to have a radio compass in order to get

bearings. He replied that he forgot to ask for

one, he never thought of it.

The COURT.—Q. Ask for what?

A. For a radio bearing.

Mr. HATFIELD.—Q. When did you have the

next conversation ? Is that all of that conversation ?
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A. With reference to that radio bearing, yes.

[134]

Q. When did you have the next conversation with

him relative to radio bearings ?

The COURT.—It is understood that your ob-

jection goes to all of this testimony.

Mr. CLARKE.—May it be so understood, and

may our exception be reserved, as I presume your

Honor's ruling will be the same?

The COURT.—Yes.
A. It was during the course of the trial on March

6, 1928.

A. It was in the witness-room, outside of the

courtroom.

Q. Who was present?

A. Mr, Johnson and myself.

Q. Will you just tell us what the conversation

was?

A. About ten minutes before the court was con-

vened, Mr. Naus informed me that Mr. Johnson

—

Mr. CLARKE.—Just a moment; may it please

the Court we certainly object to any testimony be-

tween Mr. Naus and the witness.

Mr. HATFIELD.—Q. Do not tell your conversa-

tion with Mr. Naus, but tell your conversation with

Boatswain Johnson.

A. I went into the witness-room, and Mr. John-

son was there, and I said, 'You have denied that you

took any radio bearings, and it is now reported

that the proof that you did take radio bearings is

in the possession of the defense.' He said, *I did

not take any radio bearings.' So I suggested that
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he come through with any information he had on

that subject, and he said he had asked for one radio

bearing.

Q. And had received it?

A. And had received it.

Ql Is that all of that conversation?

A. I said, 'The defense claims that you asked

for two radio bearings, and received them,' and he

said, 'No.'

Q. Then what did you do, what did you say to

him?

A. I said, 'You probably have ruined the case,

and I will have to report [135] this to the United

States Attorney.'

Q. Then did you have any other conversation with

him, or was there any other conversation had with

him in your presence?

A. When I reported the confession of Mr. John-

son to you, there was conversation in my presence

in your office.

Q. Who was present?

A. Mr. Johnson, yourself, and myself.

Q. How long was that after the previous conversa-

tion? A. Within five minutes.

Q. All right, what was that conversation?

Mr. CLARKE.—It is understood that our ob-

jection goes to all of this, the same ruling and ex-

ception reserved?

The COURT.—Yes. Read the question.

(Last question repeated by the reporter.)

A. It was, in effect, the same as the one which

Mr. Johnson had with me in the witness-room ; he
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admitted that he had asked for and received a radio

bearing.

Mr. HATFIELD.—Q. Did you ever have any

other conversation with him, Captain"? You heard

him testify at the time of the trial a few minutes

later ?

A. Yes.

Q. That was in the course of the testimony that

has heretofore been given?"

X.

The Court erred, to the prejudice of said defend-

ant, in admitting in evidence certain testimony over

the objection of said defendant, as will more fully

appear as follows:

"Q. At any of those times did you ask him about

radio bearings'?

Mr. CLARKE.—Just a moment, I will object to

any testimony or any conversation that Mr. Naus
may have had with this defendant as being wholly

immaterial, irrelevant, and incompetent, upon the

same grounds urged in my objection to the [136]

testimony of the last witness, your Honor.

The COURT.—Yes, the objection will be over-

ruled.

Mr. CLARKE.—And an exception may be re-

served ?

The COURT.—Yes.
A. I had to do with at least two conversations

with Mr. Johnson about radio bearings ; I had one

and listened in on the other one; the first one I
heard.
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Q. When was the first one?

A. The first time I ever heard radio bearings

mentioned was on the day that Captain Howell

arrived to assist Mr. Sheets and myself in the

preparation of the case.

Mr. CLARKE.—Without the necessity of my
interrupting, may it be understood that my objec-

tion goes to this entire line of testimony, and the

same ruling and exception reserved as to each ques-

tion?

The COURT.—Yes.
Mr. HATFIELD.—Q. That was a conversation

that was related by Captain Howell ?

A. Yes, substantially as related by him, so far as

my recollection goes; Johnson denied at that time

having asked for any radio bearings, or received

any.

Q. When was the next conversation you had with

him?

A. On the morning of March 6, 1928, at approxi-

mately ten minutes before court opened, at ten

o'clock.

Q. Who was present?

A. A Mr. Sheets, Mr. Johnson, and myself, and

I think that was all; in fact, I am quite sure.

Q. Mr. Sheets, you say? A. Yes, Mr. Sheets.

Q. And yourself? A. Yes.

Q. What was the conversation that you had ?

A. That conversation by the way, was in that

room which we used for preparation down on the

second floor, where Commissioner Fisk is now hold-

ing his office.
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Q. What was that conversation?

A. At that time I said to [137] Johnson in

substance that rumors had come to us late the af-

ternoon before that he had in fact received radio

bearings, and that he had already testified that he

had not received or asked for any, and that I

wanted to know what the truth was, had he asked

for any, or had he received any, and he said posi-

tively that he had not received any, or asked for

any. That was not any more than fifteen minutes

before we subsequently that morning put him on

the stand, and he admitted having received one set

of bearings.

Q, Have you had any conversation with him with

reference to the matter since that time? A. One.

Q. Where was that ?

A. The only time that I can recall having seen

Johnson, that is subsequently, the first time I recall

having seen him, it was on the day of the Coast

Guard hearing—^in the testimony this morning that

was fixed as April 3, 1928, and I assume that was
the approximate date—I was subpoenaed there as

a witness, and there was some recess taken in the

course of the morning, and Johnson was out in the

hall, and I was out in the hall waiting for the Court
to reconvene. Lieutenant Austin and two or three

others, we were just a little crowd, smoking, and
Johnson came up to me, and I have forgotten how
it started

—

Mr. CLARKE.—May it please the Court, we
certainly object to any conversation held as late
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as April, 1928, as having no bearing whatsoever

upon the issues in the case.

Mr. HATFIELD.—It is an admission by the de-

fendant.

The COURT.—Overruled.
Mr. CLARKE.—^Let me make the further objec-

tion, for the sake of the record, that it is an at-

tempt, if counsel is introducing this for the pur-

pose of showing an admission, an extrajudicial

statement of this defendant prior to the proof of all

of the elements of the corpus delicti, and I make

that statement in this [138] record, that it has

not as yet been shown that the radio bearing is a

material or was a material issue in the case in which

this defendant is alleged to have made the false

statement regarding the same.

The COURT.—Overruled.
Mr. CLARKE.—May we note an exception ?

A. Johnson walked up to me and made some

comment in substance something like this, that this

seemed to be a pretty bad mess he was in, and I

said, 'Yes, Johnson, it is,' and I said, 'I have never

been able to see why in the devil you did it, ' and he

said, 'I will tell you why I did it,' he said, 'It was
so long after 1925 that I thought the Navy records

were destroyed, and I thought no one would find

it out,' and I walked away from him."

XL
The Court erred, to the prejudice of the defend-

ant, in denying his motion made at the conclusion
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of the Government's case in chief for an instructed

verdict of not guilty. Said motion was as follows:

''Mr. CLARKE.—At this time, may it please the

Court, we ask that the jury be instructed to return

a verdict of not guilty in favor of this defendant

upon the following grounds:

First, we renew the motion heretofore ruled on

by your Honor, namely, the plea of once in jeop-

ardy. We submit at this time the record of the

court-martial. If your Honor desires authorities,

we will gladly submit those, although your Honor
has already ruled upon that.

We also, may it please the Court, move for an

instructed verdict of not guilty upon the ground

that the Government has failed to prove, first, that

the statements attributed to having been made by

Mr. Johnson on the stand as being [139] untrue

were not material to the issues involved in that case.

In this respect, we particularly caU your Honor's

attention to the testimony of the witness who has

just testified, Mr. Naus, who testified at the court-

martial, and who reiterated here that even though

Mr. Johnson had stated that he had testified that he

had received radio bearings, that that would not

have a:ffected the Government's case, he would have

gone right ahead, straight ahead and prosecuted it.

We submit, may it please the Court, that there is

no direct testimony here showing that these state-

ments attributed to this defendant were material to

the issues there involved. There is no testimony

here of motive. There are no facts adduced here
by which motive could be possibly, to my mind at
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least, inferred, and I submit, may it please the

Court, that in passing upon the question whether

there has been any wilful violation, which is a mat-

ter of law, I take it at this stage of the proceedings

your Honor must have some facts before you

wherein you can infer a motive, wherein you can

infer that this was done wilfully and knowingly.

As a matter of fact, the testimony, apparently,

shows that Mr. Johnson—I am referring now to

testimony of the young man, I do not recall his

name, the radioman, who was on the stand this

morning, that Johnson, although requesting radio

bearings, said when they w^ere received that they

were worthless, and that they were not used, and

there is no testimony that they were ever plotted.

Coupling that with the testimony of the navigation

expert who was on this morning, who placed them

in these large triangles, coupling that, again, with

the testimony given by these various gentlemen who
heard this conversation, and Johnson's testimony

that he did not use them because they came too late,

and they were, therefore, useless, I submit [140]

if that testimony had been given in the case, cer-

tainly the Court would be justified, and certainly

the jury would be justified and probably the dis-

trict attorney justified in disregarding that portion

of the testimony as having no bearing whatsoever

on the position of the ship, and they would be com-

pelled, as Mr. Naus says, to rely particularly upon

the position of the ship as believed by Mr. Johnson

to be correct, when calculated by dead reckoning.

We submit to your Honor at this stage of the pro-
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ceedings that it conclusively follows that we are

entitled to an instructed verdict at your Honor's

hands, instructing this jury at this time to return

a verdict of not guilty.

The COURT.—I will reserve my ruling. We
will take a recess now of ten minutes.

(After recess.)

The COURT.—Let the motion made by Mr.

Clarke be denied, and an exception noted.

-Mr. CLARKE.—We reserve an exception."

XII.

The Court erred, to the prejudice of the defend-

ant, in denying his motion for a new trial, made

upon all statutory grounds.

XIII.

The Court erred, to the prejudice of the defend-

ant, in denying his motion made in arrest of judg-

ment, on the ground that he had been placed twice

in jeopardy, as set forth in his Plea of Former

Conviction and Jeopardy on file herein.

Dated, at San Francisco, California, May 4th,

1929.

GOLDMAN and NYE and

REED M. CLARKE,
ROBT. B. McMillan,

Attorneys for Said Defendant. [141]

Filed May 4, 1929. [142]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL, SUPER-
SEDEAS AND BONDS.

Upon motion of Messrs. Goldman & Nye and

Reed M. Clarke, and R. B. McMillan, attorneys for

the above-named defendant, and it satisfactorily

appearing that said defendant has this day duly

filed his notice of appeal to the United States Cir-

cuit Court of Appeals in and for the Ninth Circuit,

from the judgment made and entered in the above-

entitled cause against him on April 24th, 1929, and

said defendant has filed his petition for an appeal,

together with his assignment of errors and proposed

bill of exceptions,

—

IT IS ORDERED that an appeal be, and the

same is hereby allowed to have reviewed in said

United States Circuit Court of Appeals in and for

the Ninth Circuit the judgment and sentence hereto-

fore entered in the above-entitled cause against said

defendant, Sigvard B. Johnsen; and that the Clerk

of this court transmit to the Clerk of the United

States Circuit Court of Appeals in and for the

Ninth Circuit, a full, true and correct transcript of

all records and proceedings in the above-entitled

cause.

AND IT IS FURTHER ORDERED that the

amount of the cost bond on said appeal herein be,

and is hereby fixed in the sum of TWO HUN-
DRED FIFTY DOLLARS ($250.00), conditioned

as required by law and the rules of this court.
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AND IT IS ORDERED that upon the giving

of said defendant, Sigvard B. Johnsen of a good

and sufficient bond or undertaking in the sum of

Five Thousand, and conditioned as required [143]

by law and the rules of this court, all further

proceedings in this court be suspended and stayed

as against said defendant, Sigvard B. Johnsen,

until the final determination of said appeal by the

said United States Circuit Court of Appeals, or

by the Supreme Court of the United States upon

a petition for a writ of certiorari.

Dated: May 4, 1929.

A. F. ST. SURE,
United States District Judge.

Filed May 4, 1929. [144]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 144

pages, numbered from 1 to 144, inclusive, contain a

full, true and correct transcript of the records and

proceedings, in the case of United States of Amer-

ica vs. Sigvard B. Johnsen, No. 19,740, as the same

now remain on file of record in this office.

I further certify that the cost for preparing and

certifying the foregoing transcript on appeal is the

sum of sixty-three dollars and ninety-five cents
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($63.95), and that the same has been paid to me by

the attorney for the appellant herein.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court

this 7th day of September, A. D. 1929.

[Seal] WALTER B. MALING,
Clerk.

By C. M. Taylor,

Deputy Clerk. [145]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America, to

the United States of America, Appellee, and

to GEORGE J. HATFIELD, Esq., United

States Attorney for the Northern District of

California, as Attorney for said Appellee,

GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit, to

be holden at the City of San Francisco, in the State

of California, within thirty days from the date

hereof, pursuant to an order allowing an appeal,

of record in the Clerk's office of the United States

District Court for the Northern District of Cali-

fornia, Southern Division, wherein Sigvard B.

Johnsen is appellant and you are appellee, to show

cause, if any there be, why the decree or judgment

rendered against the said appellant, as in the said
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order allowing appeal mentioned, should not be cor-

rected, and why speedy justice should not be done

to the parties in that behalf.

WITNESS, the Honorable A. F. ST. SUEE,
United States District Judge for the Northern Dis-

trict of California, Southern Division, this fourth

day of May, A. D. 1929.

A. F. ST. SURE,
United States District Judge.

Reed, copy citation this 4 day of May, 1929.

GEO. J. HATFIELD,
U. S. Attorney.

[Endorsed] : Filed May 4, 1929. [146]

[Endorsed] : No. 5939. United States Circuit

Court of Appeals for the Ninth Circuit. Sigvard

B. Johnsen, Appellant, vs. United States of Amer-

ica, Appellee. Transcript of Record. Upon Ap-

peal from the United States District Court for the

Northern District of California, Southern Division.

Filed September 7, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit,




